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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. ‘These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946 ed. 601 e¢ seg.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 e¢ seg.), the Grain Stand- 
ards Act (7 U.S. C. 1946 ed. 71 et seg.), the Packers and Stockyards 
Act, 1921 (7 U. S. C. 1946 ed. 181 e¢ seg.), and the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D—-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest and Subject-Index, 
lists of decisions reported, statutes, orders, etc., construed, and statis- 
tical and other tables will be found at the end of No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the deci- 
sions will be available through the Superintendent of Documents, 
U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 

(No. 2433) 
In re L. W. Dunson. AMA Doc. No. 33-1. Decided May 8, 1950. 


Dismissal—Failure to Appear 


Since petitioner failed to appear, pursuant to the rules of practice under the act, 
his petition is dismissed with prejudice. 


Messrs. C. Dean Reasoner and Karl J. Hardy, Washington, D. C., for petitioner. 
Mr. Frank B. Callinan for Production and Marketing Administration. Mr. 
Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a proceeding arising under Section 8c (15) (A) of the Agri- 
cultural Marketing Agreement Act of 1937 (7 U.S. C. 601 et seq.). 
The petition relates to Order No. 33, as amended, regulating the han- 
dling of oranges, grapefruit, and tangerines grown in the State of 
Florida (7 CFR 933.1 et seq.). 

A hearing on the petition was set by Glen J. Gifford, Office of Hear- 
ing Examiners, for March 27, 1950, in Washington, D.C. Petitioner 
was duly notified of the time and place of hearing by registered mail 
but neither the petitioner nor a representative appeared at the hearing. 

Pursuant to section 900.60 (b) (3) of the rules of practice (7 CFR 
900.60 (b) (8), the petition is dimissed with prejudice because of 
the petitioner’s failure to appear. 


(No. 2434) 


In ve Tue Bascock Datry Company ET AL. AMA Doc. No. 30-5. 
Decided May 24, 1950. 


Order No. 30—Petition Challenging Legality of Amendments—Denial of 
Application for Interim Relief 


Where petitioners, subject to Order No. 30, regulating the handling of milk in the 
Toledo, Ohio, Marketing Area, filed on April 13, 1950, a petition challenging 
legality of amendments to Order No. 30, relating to payments to be made to 
cooperatives upon their request, instead of directly to producers, which were 
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issued on March 28, 1950, to become effective on May 1, 1950, and said peti- 
tion was accompanied with an application for interim relief from the opera- 
tion of the amendments during the pendency of the decision on the merits, 
the Judicial Officer held that since the petitioners failed to show that they 
would suffer irreparable damage during the pendency of the proceeding, 
petitioners’ request for interim relief should be denied and the application 
dismissed.* 


Denial of Application for Interim Relief—Failure to Show Irreparable Damage 


Where petitioners claimed that the damage they may sustain in connection 
with the payment procedure required by the amendments to Order No. 30 
will result from possible cases where a producer will dispute the cooperative’s 
right to collect his payment, and if the producer should be successful in 
establishing his right to the payment the handler may have to make the 
payment twice, held, that the claim of possible irreparable damage is unten- 
able, since should such a case arise the handler would always have recourse 
against the cooperative, and therefore, petitioners’ application for interim 
relief should be denied.* 


Daniels, Harter and Swope, Harrisburg, Pennsylvania, for petitioners. Mr. John 
M, Durbin for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
DENIAL OF INTERIM RELIEF 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 601 
et seg.). The petitioners, nine handlers subject to Order No. 30, regu- 
lating the handling of milk in the Toledo, Ohio, marketing area, filed a 
petition on April 13, 1950, challenging the legality of certain amend- 
ments to Order No. 30 which were issued on March 28, 1950, to become 
effective on May 1, 1950 (15 F. R. 1834). With their petition the peti- 
tioners also filed an application for interim relief from the operation 
of certain of the amendments during the pendency of a decision on 
the merits. The amendments protested are as follows: 


“$930.2 (c) (10) Upon request, supply on or before the 10th day after the 
end of each delivery period to each cooperative association with respect to each 
producer specified in § 930.7 (a) the amounts of milk received, the average butter- 
fat tests thereof, the amounts of authorized deductions and such other informa- 
tion necessary to carry out the provisions and intent of §930.7. * * * 

“$930.7 (a) Time and method of final payment. (1) On or before the 13th 
day after the end of each delivery period, each handler shall, upon request, pay 
to a cooperative association with respect to milk of producers for which it has 
received written authorization to collect payment a total amount not less than 
the sum of the individual amounts otherwise payable to such producers pur- 
suant to subparagraph (2) of this paragraph. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 





ti- 
ra- 
its, 
ey 
ng, 
on 


ge 


9 A. D. THE BABCOCK DAIRY CO. ET AL. 569 


“(2) On or before the 15th day after the end of each delivery period, each 
handler shall pay each producer (other than those specified in subparagraph (1) 
of this paragraph) for milk received from him during such delivery period, at 
not less than the uniform price for such handler adjusted by the butterfat dif- 
ferential pursuant to paragraph (c) of this section, less the amount of payment 
made pursuant to paragraph (b) of this section. 

“(b) Partial payments. (1) On or before the last day of each delivery period, 
each handler shall, upon request, pay to a cooperative association with respect 
to milk received during the first 15 days of the delivery period from producers 
specified in paragraph (a) (1) of this section, a total amount not less than the 
sum of the individual amounts for such producers, computed at not less than the 
uniform price for such handler for the preceding delivery period. 

“(2) On or before the last day of each delivery period each handler shall pay 
to each producer (other than those specified in subparagraph (1) of this para- 
graph) for milk received from him during the first fifteen (15) days of the 
delivery period at not less than fifty cents (50¢) under the uniform price for 
such handler for the preceding delivery period: Provided, That in the event a 
producer discontinues shipping to the market during the delivery period, such 
partial payments shall not be made and full payment for all milk received from 
such producer during the delivery period shall be made pursuant to the provi- 
sions of paragraph (a) of this section. * * * 

“§ 930.9 (c) Upon request the market administrator is authorized to report 
to any cooperative association qualifying under paragraph (b) of this section for 
each delivery period the amount of butterfat shortage or overage in member 
milk found in any handler’s plant, as revealed by the records of the market 
administrator. For the purpose of this report, the butterfat shortage or overage 
on member milk shall be determined as the percentage of total butterfat shortage 
or overage which total receipts of butterfat in member milk is of the total receipts 
of butterfat in the plant.” 

An answer to the application for interim relief was filed by the 
Assistant Administrator, Production and Marketing Administration, 
on May 2, 1950. Oral argument was held before me on May 8, 1950, 
following which both parties filed briefs. 

We are not here concerned with the legality or illegality of the con- 
tested amendments. The only question properly presented at this 
time is whether petitioners will be irreparably damaged by compliance 
with the provisions of the amendments during the time it may take to 
render a decision on the merits. Jn re Babcock Dairy, 8 A. D. 7; 
In re Admiral Potato Corp.,7 A. D. 1158; In re Babcock Dairy, 7 A. D. 
439; In re Orrville Milk Condensing Company, 6 A. D. 752; In re Avon 
Dairy, 5 A. D. 817. 

The petitioners are mainly concerned with the provisions requiring 
the handlers to make payments to a cooperative association with re- 
spect to milk of producers for which it has received written authori- 
zation to collect payments. Aside from arguments as to the invalidity 
of such provisions, the petitioners contend that they will suffer irrep- 
arable damage if the application for interim relief is not granted 
pending a final decision upon the merits. About the only damage 
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claimed is that there will be cases where a producer disputes the co- 
operative’s right to collect his payment and that if the producer should 
be successful in establishing his right to the payment, the handler may 
have to make the payment twice. Another reason given is that the 
payment procedure required disrupts a long-standing industry prac- 
tice of paying the producers direct. 

With respect to cases of possible future disputes as to whether the 
cooperative or the individual producer is entitled to a payment and 
the producer should be successful in litigation or otherwise after a 
handler has paid the cooperative, the handler would always have re- 
course against the cooperative whether or not a bond is supplied by 
the cooperative. Neither this nor the other argument are convincing 
that the petitioners will suffer irreparable damage during the pendency 

- of the proceeding unless they are granted interim relief. 

We see no way in which the petitioners would be irreparably dam- 
aged by complying with sections 930.2 (c) (10) and 930.9 (c). These 
amendments merely require the market administrator to release cer- 
tain information to the cooperative associations after a determination 
has been made that the cooperative is a qualified cooperative associa- 
tion. Any incidentals which might result from the release of this 
information would not, in our opinion, subject the handler to irrep- 
arable damage. 

The petitioners’ request for interim relief is denied and the applica- 
tion is dismissed. 


(No. 2435) 


In re Tue Bascock Darry Company rt aL. AMA Doc. No. 30-4. 
Decided May 26, 1950. 
Dismissal—Withdrawal of Complaint 


Complaint to review action of the market administrator dismissed upon request 
of complainant. 


Messrs. Daniels, Harter and Swope, Harrisburg, Pennsylvania, for petitioner. 
Mr. John M. Durbin for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a proceeding arising under Section 8c (15) (A) of the Agri- 
cultural Marketing Agreement Act of 1937 (7 U. S. C. 601 e¢ seq.). 
The petitioners have filed an application to withdraw their petition. 
The respondent has consented thereto. The petitioners’ request is 
granted and the petition is considered as withdrawn. 
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(No. 2436) 


In re Market Acencies aT OMAHA Union Stock Yarps, Omana, 
NepraskA. P&S Doc. No. 143. Decided May 3, 1950. 


Increase in Rates and Charges 


Inasmuch as parties are agreed and no objection has been raised, respondents’ 
petition of March 31, 1950, requesting that they be authorized to put into 
effect a new schedule of rates, granted. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Admin- 
istration. Mr. C. W. Winkler, of Omaha, Nebraska, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U. S. C. 181 et seg.). The respondents are pres- 
ently operating under a temporary order dated February 9, 1950 (9 
A. D. 201), which continued a previous order dated March 21, 1949 
(8 A. D. 252), in effect to and including March 31, 1951. 

On March 31, 1950, respondents filed a petition requesting that they 
be authorized to put into effect a new schedule of rates. Notice of 


this petition was published in the Federal Register on April 11, 
1950 (15 F. R. 2037), and an opportunity afforded all interested per- 
sons to be heard in the matter. No objection to the action petitioned 
for was received. The Livestock Branch filed an answer recommend- 
ing that the petition be granted. 

Accordingly, the respondents are authorized to put into effect a 
new tariff which shall be the same as the proposed tariff published in 
the Federal Register on April 11, 1950 (15 F. R. 2037), with the excep- 
tion that under Section F, “Buying Charges,” the maximum charge 
for each 250 head (other than by rail) shall be “$30.00.” 

The respondents, who must prepare for and be ready to comply 
with this order on its effective date, wish to have it become effective 
as soon as possible. All interested persons have been afforded a period 
of 15 days during which to be heard in the matter. The Packers and 
Stockyards Act provides that no order of this nature shall be effec- 
tive in less than five days after the date thereof. Any undue delay 
in making this order effective may adversely affect marketing facili- 
ties. Accordingly, good cause is found for making it effective in less 
than 30 days. 

This order shall become effective on the sixth day after its date and 
remain in effect until June 1, 1951, unless changed by further order 
before that date. It is issued subject to all the terms and conditions 
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of the stipulation filed July 26, 1943, as modified, including the provi- 
sions with respect to financial and statistical reports. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2437) 


In re Market AGENCIES AT THE Stoux Crry Stock Yarps, Stoux Crry, 
Iowa. P&S Doc. No. 308. Decided May 3, 1950. 


Modification of Rates and Charges—Order on Reconsideration 


On reconsideration of the order of January 30, 1950, the rates and charges 
prescribed in the prior order are modified in five minor respects as requested 


in petition of respondents.* 

Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Ashley Sellers, of McFarland and Sellers, Washington, D. C., for 
respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER ON RECONSIDERATION 


On April 14, 1950, respondents in this rate proceeding under the 
Packers and Stockyards Act, 1921 (7 U. S. C. 181 e¢ seq.), filed 
a petition for reconsideration of the decision and order entered on 
January 31,1950 (9 A. D.4). The petition presents a schedule of rates 
and charges differing from that prescribed in the decision and order 
only in the following respects: (1) a change from 85 cents to 90 cents 
per head in the rate for selling and reselling cattle for each head 
over 15 in each consignment; (2) a change from 31 and 26 cents, re- 
spectively, per head to 32 and 27 cents, respectively, in the last two 
brackets of the charges for selling and reselling hogs; (3) a change 
from 12 and 6 cents, respectively, per head in the last two brackets of 
the charges for selling and reselling sheep to 13 and 7 cents, respec- 
tively, and a change in the maximum rate for consignments of sheep 
arriving by rail in double deck cars from $27 per car to $28 per car; 
(4) the prescribing of maximum buying charges for hogs which was 
not done in the order of January 31, 1950, and (5) the prescribing 
of a special charge for handling livestock that is crippled, suspects, 
condemned, etc., which was not done in the order of January 31, 1950. 

The Livestock Branch filed an answer stating that the two changes 
numbered (4) and (5) above suggest provisions which are usually 
contained in market agency tariffs and which must have been over- 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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looked by the parties in this proceeding. As to the slight per head 
increases in (1), (2) and (3), the answer states that only $29,000 addi- 
tional revenue would ensue and that this would not push the ordered 
rates beyond the zone of reasonableness. The answer concludes that, 
while the Branch does not concede the validity of the arguments ad- 
vanced in support of the petition for reconsideration, it does not op- 
pose the issuance of an order adopting the changes requested if the 
Judicial Officer believes such changes warranted. 

The petition for reconsideration recites a number of errors in the 
decision and order of January 31, 1950, and states that the requested 
changes will compensate in part for these errors. It is not necessary 
to set out the claims of error and evaluate them because some of them 
have some merit and the requested changes are only slight modifica- 
tions of the ordered rates. Accordingly, we think the requested 
changes should be prescribed. Instead of repeating the entire sched- 
ule here with the slight changes, only the changes from the schedule 
ordered January 31, 1950, are given below. 

Pursuant to the suggestions in the decision and order of January 
31, 1950, a stipulation has been filed in the proceeding covering the 
form of the reports to be filed by respondents with the Secretary. The 
stipulation and form of report in the record of the proceeding are 
approved and need not be set out here. 

The following changes are made in the schedule of rates and charges 
set out in Paragraph 236 of the decision and order entered January 
31, 1950: 

(1) Under the heading “Selling and Reselling Charges” for cattle, 
change “.85 per head” to “.90 per head” and insert the following after 
the charge for “Bulls” and before the charges for “Hogs”: 

“T. B. Reactors, Bangs Reactors, Cripples, Suspects or 
Sabiects: of Coniiowiiete . oo 5 et wctiinnindenogen $1.50 per head” 

(2) Under the heading “Selling and Reselling Charges” for hogs, 
change “.31 per head” and “.26 per head”, respectively, to “.32 per 
head and “.27 per head”, respectively, and insert the following at the 
end of the charges for hogs: 

“Boars, Oripples:or Subjects... ne onsen es $0.65 per head”’ 

(3) Under the heading “Selling and Reselling Charges” for sheep, 
change “.12 per head” and “.06 per head”, respectively, to “.13 per 
head” and “.07 per head”, respectively, change the figure “$27” to 
“$28”, and insert the following: 

“Oripples: or Subjectas..2......-.-. saps ir eee ei eee $0.65 per head” 


(4) Change that part of the schedule headed “Buying Charges” to 


read as follows: 
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“BUYING CHARGES 


“Subject to the maximum charges given below, the charges for buying any 
species of livestock shall be the same as the selling or reselling charges for that 
species, except that no charge shall be made on account of extra drafts. When, 
however, it is necessary for the agency to pick up the PURCHASE ORDER from 
more than three other agencies and/or dealers, a charge of $.50 shall be made for 
each market agency and/or dealer over three from whom the PURCHASE 
ORDER is picked up. 

“The maximum charge on any purchase order of hogs shipped out by rail shall 
be $21 for each single deck car and $28 for each double deck car. 

_ “For each 28,000 pounds or fraction thereof in each purchase order of hogs 
shipped out by truck, the maximum charge shall be $21 for the first 17,000 pounds, 
plus $.27 times the excess weight between 17,000 pounds and 28,000 pounds divided 
by the average weight of the hogs in the purchase order, with a maximum of $28 
for each 28,000 pounds.” 

In view of the corrections made herein as a result of the petition for 
reconsideration, the changes prescribed herein may be made effective 
upon ten days’ notice. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(No. 2438) 


Perer VREEKEN v. VALLEY Livestock MarKketine AssociaTION. P&S 
Doc. No. 1849. Decided May 4, 1950. 


Dismissal—Failure to Show Lack of Just, Reasonable, or Nondiscriminatory 
Practices 


Where complainant delivered a diseased sow to defendant for handling and sale 
on a commission basis and, because of this fact, defendant could find no 
buyer for it, and, having no contrary instructions followed the general usage 
of the trade in disposing of sick or crippled animals by selling ‘“‘subject”, it 
is held, that a sale “subject” is not an unjust, unreasonable, or discrim- 
inatory practice and, therefore, plaintiff's complaint for alleged damages 
should be dismissed.* 


Consignee as Constituting Factor 


Where complainant delivered a sow to defendant for handling and sale on a 
commission basis, held, defendant became a factor with respect to the 


animal.* 


Messrs. Milham & Baer, of Placerville, California, for complainant. Mr. L. W. 
Feldmiller of Stockton, California, for respondent. Mr. Charles F. Law- 
rence, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.). 

On May 7, 1949, Peter Vreeken, Placerville, California, filed a for- 
mal complaint claiming reparation in the amount of $49.60 from 
Valley Livestock Marketing Association, Union Stockyards, Stock- 
ton, California. Valley Livestock Marketing Association, a coopera- 
tive association, is registered with the Secretary of Agriculture to buy 
and sell all species of livestock as a dealer and as a market agency at 
Union Stockyards, Stockton, California, which is a “posted” stock- 
yard. 

The complaint states that after three o’clock on February 7, 1949, 
complainant delivered three sows to defendant at Stockton, Cali- 
fornia; that these animals were delivered for immediate sale by 
defendant on a commission basis with “no special terms or agree- 
ments”; that two of the sows were sold on February 7, 1949, and the 
third held over for sale the next day; that the third sow was sold by 
defendant subject to post mortem examination; that complainant 
received no proceeds from the disposition of the third hog but on the 
contrary was billed for the killing charges by defendant in the amount 
of $4.13. With regard to defendant’s responsibility for complainant’s 
damage the complaint reads in part as follows: 

“(1) In turning over to Orvis and Clinger, meat packers, for slaughter, on 
‘subject’ basis and at no price, an animal left with defendants for cash sale; 

“(2) After finding that animal could not be sold (as is claimed by defendants) 
in failing to notify the complainant to pick up the animal; 

“(3) In failing for three weeks after delivery of the animal to the Defendant 
to notify the complainant of defendants’ disposition of the animal, and then upon 
his making request for remittance of the proceeds making a demand upon him 


for money ; 
“(4) In failing to provide complainant with any proof that his animal had 


been condemned.” 

Defendant’s answer filed by L. W. Feldmiller, General Manager, 
reads in part as follows: 

“The sale of subject livestock is of great importance to a commission firm 
operating on a central market. A hearing on this complaint may serve to estab- 
lish the future policy with regards to such sales.” 

In the light of the pleadings it appears that there is no question 
with respect to the facts involved. The gravamen of the complaint 
is an alleged unfair, unjust or unreasonable practice on the part of the 
defendant. 

An oral hearing was held at Stockton, California, on November 9, 
1949. Complainant appeared in person and defendant was repre- 
sented by L. W. Feldmiller, General Manager. ‘Testimony was given 











576 PACKERS AND STOCKYARDS ACT, 1921 9 A.D. 


by the complainant, L. W. Feldmiller, T. E. Rochford, Division 
Manager of the Stockton Union Stockyards and Carl Engelman of the 
stockyard. Exhibits were received in evidence which establish the 
truth of the facts described above. 

The testimony amounts to no more than immaterial embellishment 
of the statements of the complaint and answer. Complainant is of 
the opinion that when defendant’s agents found that the sow could not 
be sold they were under a duty to inform him of the fact and were 
without authority to dispose of the animal without his approval of 
“such procedure. 

FINDINGS OF FACT 


1. The complainant, Peter Vreeken, is an individual, residing in 
Placerville, California, and defendant, Valley Livestock Marketing 
Association, is a cooperative association operating as a registered 
market agency at the Stockton Union Stockyards, Stockton, 
California. 

2. On February 7, 1949, complainant delivered a sow weighing 310 
pounds to defendant without instructions. 

3. The sow was diseased and defendant could find no buyer for it. 
On February 9, 1949, defendant consigned it “subject” to Orvis & 
Clinger. 

4. The sow was slaughtered and condemned, as having gastro- 
enteritis, yielding no salvage value and complainant was billed for 
killing charges in the amount of $4.13. 

5. The complaint was filed within 90 days after the cause of action 


accrued. 
CONCLUSIONS 


When complainant delivered the sow to defendant for handling and 
sale on a commission basis defendant became a factor with respect to 
the animal. As such, and having no contrary instructions, he was 
under a duty to act according to the general usages of the trade. It 
is a practice at this and other stockyards to dispose of sick or crippled 
animals by selling “subject.” The most desirable type of “subject” 
sale, and the one which is followed at many posted terminal stock- 
yards, is a sale at a specified liveweight price per pound subject to 
reasonable deductions for condemned parts, special handling, trans- 
portation, and slaughter. Proceeds from rendering in excess of proper 
expenses are remitted to shippers. Apparently this method has not 
been followed at the Union Stockyards at Stockton, California and, 
perhaps, may not be practicable at that market. 

Complainant has not denied that the sow was sick nor does the rec- 
ord contain anything to arouse doubt as to the truth of defendant’s 
contention in this respect. Damages can only be awarded under the 
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Packers and Stockyards Act for failure to render just, reasonable, 
or nondiscriminatory services. ‘The record in this proceeding contains 
no evidence of a breach of defendant’s duty in this respect and so it 
must be concluded that complainant’s claim must be denied and the 
proceeding dismissed. 

ORDER 


The proceeding is dismissed. A copy hereof shall be served upon 
each of the parties by registered mail or in person. 


(No. 2439) 


JoHN SuHIeLps v. J. J. Stitumock. P&S Doc. No. 1834. Decided 
May 5, 1950. 


Reparation—Unjust Practice—Misrepresentation by Seller—Violation of Act 


Misrepresentation by a seller who had superior knowledge or means of acquiring 
such knowledge and knew that buyer would rely upon his statements, is an 
unjust practice prohibited by section 307 of the act, and entitles complainant 
to an award of reparation.* 

Mr. John A, McKenzie, of Omaha, Nebraska, for complainant. Messrs. Gross € 
Welch, of Omaha, Nebraska, for respondent. Mr. Harry Wales, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seq.). 

On June 15, 1948, John Shields, Marne, Lowa, filed a formal com- 
plaint claiming reparation from J. J. Stillmock, 826 Livestock Ex- 
change Building, at Union Stockyards, Omaha, Nebraska. J. J. 
Stillmock is registered with the Secretary of Agriculture as a dealer 
to buy and sell sheep at Union Stockyards, Omaha, Nebraska, which 
is a “posted” stockyard. 

The complaint states that on March 19, 1948, complainant pur- 
chased from defendant’s agent, W. B. Hanson, at $18.00 per head, 500 
ewes represented to be good solid mouth bred ewes due to lamb within 
two weeks or 20 days; that a draft in the amount of $9,000.00 was 
drawn upon complainant by defendant; that after the draft had been 
paid by complainant’s bank, 498 ewes were delivered; that defendant 
refunded $36.00, the value of the two ewes which were not delivered ; 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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that the ewes were undernourished and 159 of them died; that 
only 82 lambs were born of which only 52 lived. The complaint 
further states that the ewes were misrepresented and that complainant 
suffered a loss of $5,207.84 on account of the misrepresentation. In the 
complaint the accounting set out below is offered in explanation of 
the total amount claimed: 





peek conn nn ONE OO $8, 964. 00 
Plus feed approx. 500 bu. oats at $1.15_________-_ SE Ss MO ah Sia foes 575. 00 
Approx. 7 tons chopped alfalfa hay valued at $25.00 per ton__--_--- 175. 00 
Expense 2 trips to Omaha involving 2 days time__--------_-------- 100. 00 
SN er Fe as i a ts ah ae ae 9, 814. 00 

At the present time, on the other side of the ledger, I have sold 
288 ewes—sold Omaha—gross price___._-_._---___---____---- $3, 196. 78 
RES aaa ry nn a ein eee ee 534. 38 
397 Pa OE — BG OIG OOO nici eri eaweueuseed 459. 00 

52 lambs now weighing from 25 to 40#' average @ present 

TARR TICE soa en ee oa noe 416. 00 
4, 606. 16 
Fa NN ce ee oe 5, 207. 84 


The answer states that the 498 ewes delivered were bought on order 
by W. B. Hanson for complainant’s account through defendant; that 
defendant purchased 1,239 ewes at Union Stockyards, Omaha, Ne- 
braska; that W. B. Hanson sold 498 of these ewes to complainant 
through defendant; that Hanson and defendant “had been told and 
informed that said ewes were Nevada ewes and that from said 1,239 
head two loads or approximately 500 lamby ewes could be had and 
further that most of the 1,239 would lamb out”; that the same state- 
ments with reference to the ewes were made to complainant and no 
guarantees, representations, or statements were made other than those 
made to defendant and Hanson “as to the condition, weight, and nature 
of said animals”; that the complainant saw and accepted the ewes 
without making complaint with reference to them until several months 
after they had been delivered and the draft drawn upon complainant 
had been honored by his bank. 

Despite contradictory statements in the complaint and the answer, 
it appears clear that the transaction was a sale and purchase agree- 
ment rather than a transaction on a commission basis. Upon the 
basis of complaint and answer it further appears that there is no 
controversy with respect to the fact that defendant delivered 498 ewes 
to complainant and was paid $8,964.00 for said animals. Neither is 
there any question with respect to the fact that the arrangement was 
made in the course of a telephonic communication between complainant 
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9 A. D. 


and W. B. Hanson, an agent of defendant. In his answer, defendant 
has pleaded lack of information as to the number of sheep lost or 
the number that “lambed out” and denied the allegations of the com- 
plaint with respect to such facts. 

The gravamen of the complaint is an alleged unjust practice on the 
part of defendant’s agent, W. B. Hanson. 

An oral hearing was held at Omaha, Nebraska, on August 17, 1949, 
before Harry Wales, Presiding Officer. John A. McKenzie appeared 
for complainant, and Harry L. Welch appeared for defendant. Testi- 
mony was given by eight witnesses, and a number of exhibits were 
made a part of the record. 

The contract was verbal and made telephonically so that the only 
direct testimony with respect to the agreement is that of complainant 
and Hanson which is conflicting. It is necessary, therefore, to look 
to the circumstantial evidence. 

Both men testified that complainant was interested in buying bred 
ewes. Hanson testified that he told complainant that some of the 
ewes which he was selling were lambing in the pens and that “the 
ewes looked like they’d start lambing in about two weeks.” Com.- 
plainant’s testimony to the effect that only about 80 of the ewes had 
lambs after they were delivered to him, and that he had only about 
50 live lambs to market is uncontroverted. Neither is there any con- 
troversy with respect to complainant’s statement as to the disposition 
of the ewes and the prices received. 


FINDINGS OF FACT 


1. The complainant, John Shields, is a farmer residing near Marne, 
Iowa, and J. J. Stillmock is a registered sheep dealer at the Union 
Stockyards, Omaha, Nebraska, 

2. On or about March 19, 1948, defendant, through his agent, Walter 
Hanson, sold to complainant 500 ewes in the course of a telephonic 
communication between complainant and Walter Hanson. 

3. Complainant contracted to buy, and respondent’s agent con- 
tracted to sell, sound ewes weighing about 150 pounds and due to lamb 
within 20 days. 

4. Four hundred and ninety-eight ewes were eid to com- 
plainant for which he paid $8,964.00. 

5. Most of the ewes were more than four years old, weighed less 
than 150 pounds, and were in poor condition. 

6. About 82 of the ewes had lambs, but only 52 survived. 

7. Complainant paid $8,964.00 for the ewes. 

8. The ewes delivered to complainant were not in accordance with 
the terms of the contract, and complainant suffered damage in conse- 
quence of defendant’s failure to meet the terms of the contract. 
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9. The market price of ewes of this class did not vary substantially 
between the time the ewes were delivered to complainant and July 
when he sold the last of them at Omaha. 

10. Three hundred and ninety-five of the ewes accepted by com- 
plainant were sold at public market under competitive marketing 
conditions. 

11. One hundred and three of the ewes accepted by complainant 
died and were not marketed. 

12. Fifty-seven were sold at auction in Dunlap, Iowa, two weeks 
after they were delivered to complainant, at $9.75 per head. 

13. Two hundred and eighty-eight were sold at Omaha Union 
Stockyards on May 18, 1948. The animals in this shipment, which 
contained three crippled and two dead ewes, were sold by weight for 
$3,196.79. The average price per head brought by the live uncrippled 
animals was $11.26. 

14. On July 22, 1948, complainant sold the last of the live ewes at 
Omaha for $9.00 per head. 

15. The average price per head brought by the live uncrippled ewes 
was $10.87. 

16. The ewes would have been worth the purchase price of $18.00 
if they had been as represented. 

17. The complaint was filed within 90 days after the cause of action 


accrued. 
CONCLUSIONS 


As stated above, the only direct testimony as to the agreement en- 
tered into by complainant and defendant’s agent is conflicting. 
However, it is well established that complainant, without having seen 
the animals but relying on Hanson’s representations, entered into a 
contract to purchase sound bred ewes which would produce a normal 
lamb crop. The ewes delivered to complainant came from a large 
band shipped from California to Omaha, Nebraska, for sale as 
niutton ewes. They were sold to defendant at mutton ewe prices and 
not as breeding ewe prices. Inasmuch as only 82 of the 498 delivered 
had lambs, it is obvious that the remainder had not been bred or were 
not capable of producing lambs. In view of the price at which they 
were resold by complainant it is clear that they were not sound 
animals, 

Hanson and defendant are experienced sheep men and as such they 
knew or should have known that the ewes delivered to complainant 
were not sound bred ewes. These men had opportunity to examine 
the animals, and complainant, who had requested Hanson to locate 
the animals for him, had no such opportunity. Accordingly, defend- 
ant’s agent, having superior knowledge or means of acquiring it and 
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knowing that complainant would rely on his statements as true, mis- 
represented the animals. This is an unjust practice and a violation of 
section 307 of the Packers and Stockyards Act. Therefore, com- 
plainant is entitled to an award of reparation. 

There remains for consideration the amount of the reparation to 
be awarded. 

The claim contains an item in the amount of $100.00 for expenses 
incident to two trips to Omaha alleged to have been necessary in con- 
nection with the transaction. The propriety of allowing this item 
of damage need not be considered here since the damage was not 
proved at the hearing. 

Fifty-two of the 498 ewes produced live lambs and as to these ewes 
complainant suffered no damage; i. e., they were worth the purchase 
price of $18.00. When the animals were delivered or within a reason- 
able time thereafter he had an opportunity to inspect them and might 
have rescinded his contract. He did not do this but elected to retain 
the animals and seek an award of damages. Inasmuch as the animals 
became his property he is not entitled to recover the cost of feed which 
they consumed. On the other hand he does not have to account for 
the proceeds of the sales of the lambs produced after he acquired the 
ewes. 

The measure of complainant’s damage is the difference between 
the market value of the ewes at the time of delivery and the value they 
would have had if they had been as represented. 

Three hundred ninety-five of the 498 ewes accepted by complainant 
were sold at public markets under competitive marketing conditions 
(see Finding of Fact No. 10) during the period beginning March 30, 
1948, and ending on July 22, 1948 (see Finding of Facts 12, 13, and 
14). The market price of ewes of this class and grade did not change 
substantially while complainant owned the animals (see Finding of 
Fact No. 9). In view of the number of head sold, the method of 
marketing and the uniformity of price during the period the average 
price per head brought by the live uncrippled ewes at the market 
($10.87—Finding of Fact No. 15) provides a reasonable value for each 
of the sound ewes at the time of delivery to complainant. 

Although the complaint states that “159 sheep died,” complainant’s 
testimony (Tr. pp. 27 and 28) is to the effect that 101 ewes died at his 
farm, that one died “on the road in” and another died en route to mar- 
ket with the ewes which were sold on July 22, 1948. Complainant’s 
testimony to the effect that the ewes delivered to him were in poor 
condition when delivered to him and that about 20 were unable to walk 
the two miles to his farm is uncontroverted. In view of the high 
mortality and complainant’s testimony with respect to their condition, 
it seems probable that most of the 103 ewes which died were unsound 
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when delivered to complainant and so worth less than $10.87 which 
has been established as the value of the sound ewes at the time of 
delivery. However, the record contains no evidence as to how many 
deaths were due to the condition of the ewes when delivered to com- 
plainant or as to how many died from other causes while they were in 
complainant’s possession. Accordingly, for purposes of fixing the 
amount of reparation to be awarded the ewes which died must be con- 
sidered to have had the same value at the time of delivery as the ewes 
which survived and were marketed. 

Complainant sustained damage in connection with each of 446 
ewes. This damage was the difference between the purchase price of 
$18.00 and $10.87, the reasonable value of each animal at the time 
of delivery, which is $7.13. Therefore, complainant is entitled to an 
award of damages in the amount of $3,179.98. 


ORDER 


The defendant shall pay to the complainant, within 30 days from 
the date hereof, $3,179.98 as reparation with interest thereon at the 
rate of 5 percent per annum from March 19, 1948, until paid. 

A copy hereof shall be served upon each of the parties by registered 
mail or in person. 


(No. 2440) 


In re Marker AGENCIES AT THE MIssissipp1 VALLEY Stock Yarbs. 
P&S Doc. No. 1582. Decided May 15, 1950. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed, respondents’ petition requesting that the 
order of June 13, 1949 be extended for a period of two years is granted and, 
since the prior orders were preceded by a notice of petition published in the 
Federal Register, it is found that notice and public procedure upon respond- 
ents’ petition are unnecessary. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Market Agencies at Mississippi Valley Stock Yards, St. Louis, 
Missouri, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seq.). 

The respondents are presently operating under a temporary order 
dated June 13, 1949 (8 A. D. 681), authorizing assessment of the cur- 
rent rates until and including June 30, 1950, 
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On April 21, 1950, respondents filed a petition requesting that the 
order of June 13, 1949, be extended for a period of two years. 

On May 9, 1950, the Livestock Branch filed an answer recommend- 
ing that the petition be granted. 

Inasmuch as the parties are agreed, the petition is granted and the 
order of June 13, 1949, is continued in effect to and including June 30, 
1952. 

The schedule of rates currently in effect was authorized by the order 
of June 13, 1949, which modified and extended a previous order dated 
June 17, 1948 (7 A. D. 458). Each of these orders was preceded by 
a notice of petition published in the Federal Register and no protest 
to either action petitioned for was received. This order merely con- 
tinues the provisions of the current order in effect for an additional 
two year period. In view of the foregoing, it is found that notice and 
public procedure upon the petition of April 21, 1950, are unnecessary. 

This order shall be effective on July 1, 1950. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 





(No. 2441) 


R. A. Poot, p. B. A. Poon Livestock Commission Company. P&S Doc. 
No. 1853. Decided May 15, 1950. 


Consent Order—Suspension of Registration Held in Abeyance 


Where the order of inquiry charged respondent with wilful violations of various 
provisions of the act and failed to comply with the terms of a stipulation 
and agreement entered into with the Secretary, and respondent filed a stipu- 
lation consenting to the issuance, without a hearing, of a cease and desist 
order and to a suspension of his registration for a period of 15 days, respond- 
ent’s registration is suspended for a period of 15 days, such suspension to 
be held in abeyance and not to become effective unless respondent, within 
2 years from date of order, is again found, after opportunity for hearing, to 
have violated the act or the regulations thereunder.* 


Cease and Desist—Violations of Act—Books and Records—Depositing of 
Funds in Separate Bank Account 


Respondent is ordered to cease and desist from engaging in the business of buying 
and selling livestock as a dealer without registering with the Secretary and 
furnishing bond in connection therewith; intermingling livestock consigned 
to him for sale on a commission basis with livestock owned by respondent or 
a trading partnership composed of respondent and others for purpose of 
selling respondent's or trading partnership's livestock without obtaining in 
advance the consent of consignors for such intermingling; making such use 
of shippers’ proceeds funds as would endanger or impair the prompt and 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Kd. 


584 PACKERS AND STOCKYARDS ACT, 1921 9 A.D, 


faithful accounting therefor and payment of such funds to proper parties; 
and, intermingling or confusing shippers’ proceeds funds with other accounts 
or funds of respondent; and respondent is further ordered to (1) keep 
such accounts, records, and memoranda as will correctly and fully disclose 
all transactions involved in his business and (2) deposit the gross proceeds 
received from the sale of livestock handled on a commission basis and any 
other funds that come into his possession as an agent in a separate bank 
account which shall be drawn on only for certain specified purposes.* 


Mr. Jerome S. Ducrest for complainant. Mr. Harold G. Baker, of Baker, Lese- 
mann, Kagy & Wagner, East St. Louis, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seg.). The Order of Inquiry 
and Notice of Hearing issued by the Acting Director, Livestock 
Branch, Production and Marketing Administration, charges the re- 
spondent with (1) engaging during the year 1948 in business as a 
dealer at the stockyard, through a trading partnership composed of 
respondent and Raymond K. Frailey, without having been registered 
as a dealer with the Secretary and furnishing bond in connection 
therewith as required by the act and the regulations promulgated 
thereunder; (2) intermingling livestock consigned to him for sale on 
a commission basis with livestock owned by the trading partnership 
without obtaining advance consent of the consignors of the livestock 
for such intermingling; (3) using funds, during the year 1944, received 
as proceeds from the sale of consigned livestock by respondent and 
his clearees for purposes of his own resulting in excessive liabilities 
over assets and endangering the faithful and prompt accounting of 
the proceeds of the sales; and (4) failing to comply with a stipulation 
and agreement ensuing from the violations mentioned in (3) requiring 
a separate bank account for the proceeds of sales with all withdrawals 
made in strict compliance with the provisions of section 201.42 of the 
regulations. 

Respondent filed an answer admitting (1) that he had done business 
as a dealer through the trading partnership but that he did not realize 
he was required to register as a dealer and furnish a bond, that upon 
learning so, he immediately discontinued the operations and that 
Frailey immediately registered as a dealer; (2) that livestock owned 
by the trading partnership was intermingled with consigned livestock 
for sale without consent of the consignors, but that it is not possible 
to yard each consignment of cattle separately and that none of the con- 
signors were adversely affected in any manner by the intermingling; 





*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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(3) that he entered into the stipulation alleged but that at all times 
covered by the stipulation he was solvent and had quick assets in excess 
of his liabilities; and (4) that he used the shippers’ proceeds account 
in the manner alleged, but he explained that he had misinterpreted 
the applicable regulations and that when these were explained to him, 
he discontinued the practices complained of in this respect. 

No hearing was held. Respondent filed a stipulation consenting to 
the issuance, without a hearing, of an order requiring him to cease and 
desist from the practices complained of and ordering a suspension of 
his registration for a period of 15 days, such suspension to be held in 
abeyance unless respondent, after opportunity for hearing, is again 
found to have violated the act or the regulations within a period of 
two years from the date of the order. Complainant filed a recom- 
mendation that the order consented to by respondent be entered. In 
view of the recommendation of complainant, the order consented to 


will be entered. 
FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stock Yards, IIli- 
nois, hereinafter referred to as the stockyard, was at all times men- 
tioned herein a posted stockyard under the provisions of the act. 

2. The respondent is registered with the Secretary of Agriculture 
asa market agency engaged in the business of buying and selling live- 
stock on a commission basis and furnishing clearing and bookkeeping 
services at the stockyard and at the times of the transactions herein- 
after referred to was so registered. 

3. On a number of occasions in 1948, the respondent engaged, 
through a trading partnership composed of respondent and Raymond 
K. Frailey, in the business of buying and selling livestock in commerce 
as a dealer, within the meaning of the act, without having registered 
as a dealer with the Secretary and furnishing bond in connection there- 
with as required by the act and the regulations promulgated there- 
under. 

4. On a number of occasions in 1948, the respondent intermingled 
livestock consigned to him for sale on a commission basis with live- 
stock owned by a trading partnership composed of respondent and 
Raymond K. Frailey for the purpose of selling the trading partner- 
ship’s livestock, without obtaining in advance the consent of the con- 
signors of the livestock for such intermingling. 

5. The respondent, on March 10, 1945, pursuant to section 202.5 of 
the rules of practice (9 CFR 202.5), entered into a stipulation in which 
he admitted violating the act and the regulations issued pursuant 
thereto during the year 1944 by (1) having an excess of current liabili- 
ties over current assets on October 31 in the amount of $103,976.33, 
on November 30 in the amount of $63,632.13, and on December 31 in 
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the amount of $19,948.52, and (2) at various times during that year 
selling consigned livestock for the account of shippers on a commission 
basis and using or disposing of the proceeds from the sale of such live- 
stock, as well as the proceeds of sales of livestock sold on a commission 
basis by the Rogers-Nichols Live Stock Commission Company, the 
Gene Buechler Live Stock Commission Company, the Dillinger and 
Son Commission Company, and the Hitz Livestock Commission Com- 
pany, clearees of respondent, in such a way as to endanger or impair 
the faithful and prompt accounting to shippers for such funds. The 
respondent also stipulated that he would establish, separate from the 
general account in which his own funds were deposited, a bank account 
in which the gross proceeds of all sales of livestock consigned to him 
-for sale on commission and consigned to agencies whose operations he 
cleared would be deposited, and that thereafter all withdrawals from 
the shippers’ proceeds bank account would be made in strict compli- 
ance with the provisions of section 201.42 of the regulations, and that 
upon establishment of the shippers’ proceeds bank account he would 
deposit therein, from his own funds, an amount sufficient to offset the 
shortage in shippers’ funds as of that date. The respondent further 
stipulated that he would cease and desist from committing such viola- 
tions and agreed that, if in the future he engaged in any practice pro- 
hibited by the act, such stipulation would be admissible as evidence of 
the facts and practices set forth therein in any subsequent proceeding 
of the Secretary of Agriculture against him under the act. 

6. The respondent has failed to comply with the terms of the stipu- 
lation and agreement, outlined in Finding of Fact 5, to establish, sep- 
arate from the general account in which his own funds are deposited, 
a bank account in which the gross proceeds of all sales of livestock 
consigned to him for sale on commission and consigned to agencies 
whose operations he clears are deposited, and that all withdrawals 
from the shippers’ proceeds bank account would be made in strict 
compliance with the provisions of section 201.42 of the regulations. 
The account has been drawn upon (1) to pay for livestock purchased 
on a dealer basis by P. F. Musick, a registered dealer; (2) to pay drafts 
by country dealers for livestock purchased by them and shipped to 
respondent for resale; (3) to finance order purchases of livestock on 
a commission basis for the accounts of various buyers; and (4) to 
finance dealer transactions of a trading partnership composed of 
respondent and Raymond K. Frailey. 

7. The respondent failed to keep such accounts and records as fully 
and correctly disclose all transactions involved in his business as a 
market agency in that entries were made by respondent in a single cash 
book and merely show daily totals of purchase and sale transactions 
instead of the individual transactions of the respondent and his three 
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clearees, Rogers-Nichols Live Stock Commission Company, Gene 
Buechler Live Stock Commission Company and W. 8S. Jenkins and 


Company. 
CONCLUSIONS 


By reason of the facts stated in Finding of Fact 3, the respondent 
has violated sections 303, 307 and 312 (a) of the act and sections 
201.10 ond 201.27 of the regulations issued pursuant thereto. 

By reason of the facts stated in Finding of Fact 4, the respondent 
has violated sections 307 and 312 (a) of the act and section 201.58 of 
the regulations issued pursuant thereto. 

By reason of the facts stated in Finding of Fact 5, the respondent 
has violated sections 307 and 312 (a) of the act and sections 201.40 
and 201.41 of the regulations issued pursuant thereto. 


ORDER 


The respondent R. A. Pool, his agents and employees shall cease 
and desist from the following : 

1. Engaging, individually or in partnership with others, in the 
business of buying and selling livestock in commerce as a dealer, within 
the meaning of the act, without having registered as a dealer with the 
Secretary and furnishing bond in connection therewith as required 
by the act and the regulations promulgated thereunder. 

2. Intermingling livestock consigned to him for sale on a commis- 
sion basis with livestock owned by the respondent or by a trading 
partnership composed of respondent and others, for the purpose of 
selling the respondent’s or the trading partnership’s livestock, without 
obtaining in advance the consent of the consignors of the livestock 
for such intermingling. 

3. Making such use of funds received as proceeds of sale from the 
sale of livestock handled on a commission basis as would in any manner 
endanger or impair the prompt and faithful accounting therefor and 
payment of such funds to the person entitled thereto. 

4. Intermingling or confusing funds received as proceeds of sale of 
consigned livestock with other accounts or funds belonging to the 
respondent. 

Respondent shall deposit the gross proceeds received from the sale 
of livestock handled on a commission basis and any other funds that 
come into his possession as an agent in a bank account separate from 
the general account in which his own funds are deposited. Such 
account shall be drawn on only for the payment of the net proceeds 
due to the person or persons entitled thereto, for the payment of sums 
due the respondent as compensation for his services, and for the pay- 
ment of lawful marketing charges. 











588 PACKERS AND STOCKYARDS ACT, 1921 9 A. D. 


Respondent shall keep such accounts, records and memoranda as 
will fully and correctly disclose all transactions involved in his 
business. 

Respondent’s registration is suspended for a period of 15 days. 
However, such suspension shall be held in abeyance and shall not be- 
come effective unless respondent, within two years from the date of this 
order, is again found, after opportunity for hearing, to have violated 
the act or the regulations thereunder. 


(No. 2442) 


Giteert R. Smiru v. UNton Stock Yarps Company. P&S Doc. No. 
1815. Decided May 25, 1950. 


Dismissal—Stockyard Services—Refusal to Assign Pen Space—Failure to Prove 
Violation of Act 


Since the facts fail to prove that respondent stockyard company violated the 
act by refusing to allot pen space to complainant to operate as a market 
agency, the complaint filed in this proceeding is dismissed. 


Registrant’s Right to Pen Space 


Mere registration as a market agency does not automatically force a stockyard 
company under any and all conditions to provide registrant with facilities 
to do business. 


Messrs. Keith V. Williams, Frank B. Williams, and R. Jasper Smith, of Spring- 
field, Missouri, for complainant. Messrs. Roscoe C. Patterson and Fred A. 
Moon, of Springfield, Missouri, for respondent. Mr. John J. Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 1921 
(7U.S.C. 181 et seg.) Gilbert R. Smith filed a complaint against the 
Union Stock Yards Company, Springfield, Missouri, a stockyard sub- 
ject to the provisions of the act. Smith has been operating at the 
stockyard as a registered dealer under the act since 1939. On October 
1, 1948, he registered with the Secretary of Agriculture also as a 
market agency to buy and sell cattle, sheep, goats and swine on a 
commission basis. However, the Union Stock Yards Company has 
refused to allow him yard space to conduct such a business. In 
general, the company takes the position in its answer and throughout 
the proceeding that it does not have available space for Smith and 
that to give him space would penalize or inconvenience the existing 
six commission firms doing business at the stockyard. 
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A hearing was held in Springfield, Missouri, commencing on Novem- 
ber 4, 1948. After a postponement, the hearing was resumed on 
January 31, 1949. There were 381 pages of testimony taken and 
numerous exhibits were received in evidence. John J. Curry, Office 
of Hearing Examiners, presided at the hearing. Following the hear- 
ing, the parties submitted suggested findings of fact, conclusions, ete. 
The examiner issued his report on July 12, 1949, recommending that 
it be found that complainant had failed to sustain the burden of show- 
ing that respondent had violated the act. Complainant filed excep- 
tions to the report and asked for oral argument upon his exceptions. 
After several attempts to schedule a satisfactory date for oral argu- 
ment, the argument was finally held before me in Washington, D. C., 
on February 6, 1950. 

So that what follows hereinafter may be brought into focus, the 
pertinent provisions of the act are given here. Section 304 of the act 
(7 U.S. C. 205) reads in part as follows: 

“It shall be the duty of every stockyard owner and market agency to furnish 
upon reasonable request, without discrimination, reasonable stockyard services 
at such stockyard: * * *” 


Section 307 (7 U. S. C. 208) is as follows: 


“It shall be the duty of every stockyard owner and market agency to establish, 
observe, and enforce just, reasonable, and nondiscriminatory regulations and 
practices in respect to the furnishing of stockyard services, and every unjust, 
unreasonable, or discriminatory regulation or practice is prohibited and declared 
to be unlawful.” 

The term “stockyard services” is defined in section 301 (b) (7 U.S. C. 
201 (b)) to mean: 

“ * * * services or facilities furnished at a stockyard in connection with 
the receiving, buying, or selling on a commission basis or otherwise, marketing, 
feeding, watering, holding, delivery, shipment, weighing, or handling in com- 


merce, of livestock ;” 
The Pleadings 


The complaint states in general that Smith applied for an allocation 
of pen and yard space but was turned down for the specious reason 
that existing space did not provide adequate room for him to operate 
as a commission man. Smith claims in the complaint that in 1944 
eight commission firms operated at the yards, that in 1946 seven com- 
mission firms so operated, that six firms now operate and that the 
volume of livestock marketed in the near future will not be as great 
as in the years when more than six firms operated. ‘The complaint 
recites also that, at the time respondent was considering his request 
for space, respondent solicited the Missouri Farmers Association, a 
cooperative commission agency, to bring its business to the respond- 
ent’s yards from the location in which it did business, that there is an 
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unused alley in the hog house, that complainant has office space as a 
trader which could be used for his commission business, that respond- 
ent is engaged in a program of expanding pen and alley space, that 
complainant is responsible financially and has offered to procure any 
bond necessary, that he has never violated the act, and that numerous 
farmers and traders have requested him to engage in the commission 
business at the yards because the existing firms do not have the 
necessary personnel and facilities to clear shipments expediently, 
The complaint also contains a statement that complainant had tried 
several times to purchase all or a portion of one of the existing firms 

. but does not feel he should comply with the excessive and inordinate 
demands of the firms. 

The complaint names only the Union Stock Yards Company as a 
respondent. It does not join the other existing commission firms, 
comprising the Livestock Exchange, as respondents and does not 
charge any illegal agreement or collusion on the part of respondent 
and these firms. 

The answer filed by respondent admits that Smith asked for but was 
not given yard space as a commission man, admits that the Mis- 
souri Farmers Association was invited to come to respondent’s yards 
but explains that this invitation was made in connection with expan- 
sion plans for the yards and that it would bring new business approxi- 
mating 24 percent of the business done by respondent justifying 
investment of the additional capital needed to provide the necessary 
space for this amount of new business. The answer also claims that 
the yards and facilities of respondent have been overcrowded and 
congested for years, that respondent has planned and is effectuating 
an expansion to relieve the congestion and that addition of another 
firm will offset the benefits to be gained by the expansion of space and 
facilities. 

The Hearing 

At the sessions of the hearing held on November 4 and 6, 1948, 
complainant testified for himself and called as witnesses Carl Murray, 
a farmer; Rancie V. Burch, a cattle buyer at the Union Stock Yards; 
Carl Gates, manager of the Missouri Farmers Association Stock 
Yards, Springfield, Missouri; Murley Parker, livestock auctioneer ; 
Lee McLean, a commission agent at Union Stock Yards and president 
of the Exchange; Jim Carr, a trader at Union Stock Yards; Willis 
Case, an auctioneer of Marshfield, Missouri; John J. Clendenin, Dis- 
trict Supervisor, Packers and Stockyards Division, Livestock Branch, 
Production and Marketing Administration, United States Depart- 
ment of Agriculture; and Bill Davenport, Verona, Missouri, farmer 
and livestock trader. 
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The complainant described his efforts to obtain pen and yard space 
to operate as a commission agency and he set out his belief that there 
was available space with which to accommodate him. With respect 
to pen space for handling cattle, complainant testified that he thought 
he would have to be allotted space in an alley with another firm. He 
admitted that the yards were congested the first three days of the 
week from June to January. He seemed to attribute the congestion 
to lack of sufficient weighing facilities but admitted that the unloading 
decks were crowded and he was of the opinion that increased pen 
space and alleys, then in the process of construction, would relieve 
the situation. Murley Parker, Jim Carr, Willis Case and Bill Daven- 
port expressed the opinion that there was room for one more commis- 
sion firm at the yard. Some of these witnesses thought another 
commission firm would speed the flow of livestock through the yard 
and that two firms could operate in one alley if there were sufficient 
room. Most of the witnesses for complainant admitted that there 
was congestion in the yard on the first three days of the week. Some 
admitted this was true at the time of the hearing when part of re- 
spondent’s reconstruction of the yard had been completed. Jim Carr 
testified that he and other traders around Marshfield, Missouri, would 
give their business to complainant if he engaged in the commission 
business at the stockyard. 

The respondent put on a number of witnesses who testified to con- 
gested conditions at the yard because of lack of available space to 
handle the cattle delivered for marketing. These witnesses included 
J. E. Hamilton, farmer and dealer in livestock, Springdale, Arkansas; 
Ward Haguewood and Charles Jordan, checkers at the yard; Thomas 
W. Orr, formerly in the commission business at the yard for many 
years; Adrian D. Orr, Jr., and Sears Soapes, hog salesman for exist- 
ing commission firms at the yard; and Floyd Stafford, respondent’s 
general manager. Most if not all of these witnesses were of the opin- 
ion that two firms to one alley would impede the flow of cattle through 
the yard rather than speed it up. Paul J. Bennett, marketing special- 
ist, Packers and Stockyards Division, Livestock Branch, Production 
and Marketing Administration, United States Department of Agri- 
culture, assigned to the Kansas City District Office, also expressed this 
viewpoint and testified that many of the yards are getting away from 
having more than one firm to an alley. Knial Cassee, in the commis- 
sion business at the yard occupying an alley, contrasted his former 
difficulties when his firm shared an alley with another firm and he 
thought also that two firms in one alley slow down operations because 
of confusion in the alley, ete. 

Testimony from respondent’s witnesses and witnesses called by com- 
plainant in rebuttal brought out information concerning complain- 
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ant’s efforts to purchase an interest in one of the existing firms. While 
complainant was seeking to get space to operate as a commission firm, 
complainant was to be aided by the existing firms in purchasing the 
one-third interest of Adrian Orr, Jr., in the Owens & McLean Live- 
stock Commission Company. Joe Shipman, a commission man at 
the stockyard and a member of both the Board of the Livestock Ex- 
change and respondent’s Board of Directors, was said to have promised 
complainant that each of the five firms other than Owens & McLean 
would contribute $1,000 each to reimburse complainant partly for the 
$10,000 price for Orr’s interest in Owens & McLean. The deal did not 
materialize as promised and complainant resold the interest at a loss 
of $1,500. The precise reasons for complainant’s resale do not emerge 
from the evidence. That is, we cannot tell from the evidence whether 
complainant resold because he did not get reimbursed as promised or 
because he did not get transferred to him the shares of membership in 
the Livestock Exchange represented by the interest in the firm pur- 
chased. Complainant also testified that Shipman told him that it 
would be a good idea to go ahead with the hearing upon his complaint 
under the act because it would be an “easy” hearing, that complainant 
would not have “to fight it too hard,” and that it would be “settled 
once and for all that there was not adequate space in the Union Stock 
Yards for another firm.” There also was evidence that complainant 
had negotiated to purchase for $7,500 the interest of Sears Soapes in 
an existing firm but this deal also did not materialize because Soapes [| 
refused to agree that he would not thereafter engage in the livestock | 
commission business for a period of years. | 


Discussion and Clarification 


We think it appropriate to dispose of, at the outset, the suggested 
findings and conclusions of complainant to the effect that the respond- 
ent entered into a combination, collusion or conspiracy with the six 
existing commission firms unlawfully to exclude complainant from the 
commission business at the stockyard. The complainant did not 
choose to make these firms respondents in this proceeding and did not 
charge any such illegal combination in his complaint. There is no 
direct evidence in the proceeding on this point. Following the hear- 
ing, the complainant asked that an inference or conclusion of unlawful 
collaboration with the existing firms should be drawn from certain 
evidence in the record. This evidence consists mainly of (1) the op- 
portunity for such a scheme because two directors out of six on the 
Board of the Livestock Exchange are two of the seven directors on 
respondent’s Board of Directors and because of the fact that some of 
the shares of respondent’s stock (about one-ninth) are owned by the 
existing firms, (2) the “kangaroo” sale, described above, of a one-third 
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interest in Owens & McLean to the complainant, and (3) the fact that 
the Livestock Exchange hired an attorney to join with respondent’s 
attorney in defending against the complainant’s complaint. These 
and one or two other pieces of evidence show that the existing firms 
were interested in preventing the entry of another firm into the com- 
mission business. There are hints that the respondent may have coop- 
erated. But we cannot agree that there is sufficient evidence of a sub- 
stantial nature for us to conclude that respondent engaged in any un- 
lawful combination, collusion or conspiracy with the Livestock Ex- 
change to exclude complainant. As we have stated, the evidence does 
involve the Livestock Exchange, comprising persons not parties to this 
proceeding, to some extent. But whether their actions were lawful or 
unlawful, that is whether they were unjustifiably attempting to re- 
strain competition rather than to prevent undue inconvenience or dis- 
advantage which might be caused by sharing space at the stockyard, 
is a question which we ought not to decide in this proceeding to which 
they were not parties. Therefore in the subsequent parts of this de- 
cision and order, we do not go further into findings of fact and con- 
clusions upon this aspect of the case. 

Neither party sought reopening of the hearing to show conditions 
at the stockyard after the close of the hearing. From the time com- 


plainant applied for space until the hearing, respondent, while oper- 
ating the stockyard, was at the same time in the process of tearing out 
old facilities and replacing these with new facilities. This expansion 
program was not completed at the time of the hearing. This is the 
general framework within which must be decided the question as to 
whether respondent was compelled by the act to grant space to 
complainant. 


FINDINGS OF FACT 


1. The complainant, Gilbert R. Smith, is registered with the Secre- 
tary of Agriculture as a dealer and has been engaged in business as 
a trader and speculator at the Union Stock Yards, Springfield, Mis- 
souri, since 1939. On October 1, 1948, he obtained a registration cor- 
tificate to engage in business on a commission basis and filed a bond 
with the respondent, Union Stock Yards Company. 

2. The respondent, Union Stock Yards Company, owns and oper- 
ates the Union Stock Yards, Springfield, Missouri, which is a stock- 
yard posted under the provisions of the Packers and Stockyards Act. 

3. On or about January 8, 1948, and thereafter, the complainant 
requested the respondent that he be furnished facilities at the stock- 
yard to the end that he might engage in the business of handling live- 
stock on a commission basis. 
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4. The respondent, first by its general manager in January 1948 
and later by action of its Board in April 1948, informed the complain- 
ant that there was no available yard space at its stockyard which could 
be assigned to him for use as a market agency. 

5. Complainant sought out Dr. Behler, District Supervisor, Packers 
and Stockyards Division, Livestock Branch, Production and Market- 
ing Administration, United States Department of Agriculture, who 
inspected respondent’s premises and discussed the question of granting 
space to complainant with respondent’s general manager Floyd Staf- 
ford. Thereafter Dr. Behler, who has since retired from Government 
service and did not appear at the hearing, sent the following letter to 
respondent. 
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“Reference is made to the request of Mr. Gilbert R. Smith to have pens allotted 
to him by the Union Stock Yards Company, Springfield, Missouri, and other 
facilities and services furnished for the purpose of engaging in the commission 
business at that yard. 

“On my last trip to Springfield I discussed this matter with Mr. Stafford. I 
advised Mr. Stafford that if pens were available that in consideration of the 
apparent responsibility of Mr. Smith, his father, and perhaps brothers, pens 
should be furnished him for the purpose of engaging in the commission business. 
However, Mr. Stafford informed me that no pens were available at that time. 
Today I am in receipt of a letter from Mr. Gilbert R. Smith informing me that 
the Union Stock Yards at Springfield has asked the M. F. A. Stockyards to move 
its business to the Union Stock Yards and that it would furnish pens and scale 
facilities as well as office space to accommodate the business of that cooperative. 
Of course, I am not familiar with the details of any negotiations between the 
M. F. A. and the Union Stock Yards with the view to the former transferring 
its business to the Union Stock Yards. 

“However, I again wish to reiterate that since, according to the statements of 
Mr. Stafford and others with whom I talked on the Springfield market, Harry H. 
Smith & Sons are financially and otherwise responsible and the Union Stock 
Yards at Springfield, Missouri has pens available to be allotted to Harry H. Smith 
& Sons for the purpose of engaging in the commission business, it is my advice 
that such pens be provided these operators since failure to do so could be con- 
sidered as discriminatory. 

“T shall appreciate hearing from you in this matter.” 

6. For several years prior to complainant’s application for space, 
the Union Stock Yards was crowded and congested mainly during the 
first few days of the week during the latter half of the year. A\l- 
though there were other contributing factors, the principal cause was 
too large a volume of livestock for the facilities of the stockyard. 
During 1944, eight commission firms operated at the yard. In 1945 
one of the eight firms sold out either to one of the other firms or to 
the other firms as a group. Later in 1945 one of the seven remaining 
firms was bought out by the other firms comprising the Livestock Ex- 
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change. Since that time there have been six commission firms oper- 
ating. 

7. Prior to the time the complainant applied for space as a commis- 
sion firm, the respondent had initiated a program of rebuilding and 
expansion. In connection with this program, it invited on several 
occasions the Missouri Farmers Association to return to respondent’s 
stockyard with its business. The Missouri Farmers Association had 
once operated at respondent’s stockyard but for some years had been 
doing business at another location in the Springfield, Missouri, area. 
Respondent had lost considerable business to the Missouri Farmers 
Association because of long delays in getting livestock unloaded from 
trucks at respondent’s stockyard. At the time the invitations were 
made to Missouri Farmers Association, the respondent had not finally 
completed its expansion plans which called for one commission firm 
per alley in the cattle division. 

8. The Missouri Farmers Association turned down the respondent’s 
bid for bringing its business to the respondent’s stockyard. At the 
time of the hearing, the respondent had completed four new enlarged 
ulleys in the cattle division and the six existing commission firms 
were doing business in these alleys, some alleys of course being used 
by more than one firm. The respondent’s plans called for, as stated 
above, six alleys. The six new alleys are larger than the old alleys 
by one-third to one-half and are an improvement also over the old 
alleys in the manner in which they are laid out. The new construction 
adds approximately 60,000 additional square feet of space. 

9. During the pendency of the complainant’s application for space 
up to the time of the hearing, the respondent was engaged in remodel- 
ing the stockyard while at the same time operating it. There was no 
available space in the cattle division, the hog house or the sheep house 
which was not assigned to and being used by the existing firms except 
one alley in the hog house which was used by all the firms for overflow. 

10. Over the years, the respondent had a gradual increase in over- 
all business at the stockyard. As is the case with most stockyards, 
the arrivals are largely by truck in recent years whereas years ago the 
arrivals were mainly by rail. As shown by the information contained 
in the annual reports filed by the respondent for 1944, 1945, 1946, 1947, 
and 1948, the following table reflects the initial yardage collected by 
the yard company with respect to all species of livestock: 





1944 1945 1946 1947 1948 
MNS iS teat aa sn aud eans meadocatbame 117, 336 144, 037 135, 203 156, 609 132, 386 
Oe a ln ah eae cea 95, 649 104, 870 108, 254 159, 566 145, 330 
aa ag Sire tae cna ae 233, 945 115, 200 112, 432 135, 455 158, 021 


Og: 
Sandee... 5... soe 128,906 | 122, 134 115, 271 98, 720 99, 607 








596 


11. During 1948 the six commission firms at the Union Stock Yards 
handled the following volume of business on a commission basis: 
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Sheep and 
Cattle Calves Hogs goats Bulls 
Firm A: 
ae ie 34, 362 34, 444 26, 390 TR hs cccccces 
Scat nih nucicauncaueumesGene 403 110 92 GUE Lcexanaconda 
Firm B: 


ae ecient 24, 102 29, 160 28, 157 DPE iceesccad 





E: 
PIE sis recsthrcsewsated ty ablamsseiabecie wsimuerinenatty 16, 321 14, 630 13, 799 12, 226 100 
MIN cs atinimarainnince malmebacacmnseweie 246 91 25 83 1 
DNR ou can auGeewecueduenuniaen 2, 739 1, 249 3, 625 905 125 
Bcc cacuevmacunwnnedanunamsmenceie 69 Ml psaccsauuarinagtennecse 3 
Firm F: 
NN oc cncciuciicncaustadeewome 15, 372 13, 166 12, 929 DO Iiccccciae 
DN iniccit cdatmacicansencunakpunceied 363 317 135 TR octane 


12. The testimony as to whether more than one commission firm per 
alley is objectionable from the standpoint of efficient handling of live- 
stock is opinion testimony and is in conflict. However, there is evi- 
dence that most stockyards are getting away from having more than 
one firm per alley in order to expedite the handling of livestock 
through the stockyard. 

13. It is not possible to ascertain how much business complainant 
would have if he should be granted space. About the only evidence 
on this subject is the testimony of Willis Case that he “. . . and other 
traders around the vicinity of Marshfield” would give their business to 
the complainant although presumably some of the other witnesses 
appearing for the complainant might send him some business. 

14, The complainant is financially responsible and there is no evi- 
dence of any undesirable personal or business traits or practices. 


CONCLUSIONS 


First, there is no question raised as to the jurisdiction of the Secre- 
tary of Agriculture in this matter under the act. Several cases, the 
latest of which is Carpenter-Walsh Commission Company v. Sioua 
City Stockyards Company, 49 F. Supp. 801 (1948), establish such 
jurisdiction. 

However, after close study of the record, including the complain- 
ant’s exceptions to the examiner’s report and the oral agrument 
thereon, we arrive at the same basic conclusion as the examiner, 
namely, that the complainant has not sustained the burden of proving 
nonobservance or violation of the act by the respondent. 

The complainant is seeking entry into the commission business 
through the use of facilities owned by the respondent. He has not 
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shown that there is an insufficient number of selling agencies at the 
stockyard, that is, that the number of existing firms is not “reasonable” 
for the amount of business at the stockyard. With respect to available 
space during the pendency of the application, he sought additional 
space when the facilities were overtaxed. His evidence concerning 
the sharing by two or more firms was outweighed by respondent’s 
evidence, particularly that of Paul J. Bennett. On the question of 
whether respondent was compelled to make provision for the com- 
plainant in connection with its expansion plans, the tangible evidence 
as to what business the complainant would bring to the respondent’s 
yard is not much. The record does not show any significant demand 
for the complainant’s services as a commission man from producers or 
shippers. 

We cannot say, then, that it was unreasonable or unlawfully dis- 
criminatory for the respondent, in the light of its former experience, 
to determine in its management discretion that its enlarged facilities 
should have one commission firm per alley in the cattle division. We 
cannot say, either, that it was unreasonable or unlawfully discrimina- 
tory for the respondent to decide that the building of another alley 
for the complainant would not warrant the necessary capital outlay 
without a better demonstration of compensatory revenue than the com- 
plainant could make. Because the respondent did offer to take in 
Missouri Farmers Association and refused the complainant does not, 
therefore, mean unlawful discrimination against the complainant. 
Mere registration as a market agency with the Secretary of Agricul- 
ture does not automatically force a stockyard company under any 
and all conditions to provide the registrant with facilities to do busi- 
ness. Carnes v. St. Paul Union Stockyards Company, 205 N. W. 630 
(Minn. 1925) , 221 N. W. 20 (Minn. 1929) ; Tentative Findings of Fact, 
Conclusions and Order in The Livestock Marketing Association v. 
The St. Paul Union Stockyards Company, B. A. I. Docket No. 728 
(1937). 

Of course, we do not have in the record any evidence with respect to 
the use of the existing facilities by the six firms in business. The evi- 
dence ends at the time of the hearing when only four of the proposed 
six alleys in the cattle division were in operation. Whether there 
might be facts which would change or modify our conclusion, we do 
not know. 

In conclusion, while we get the impression from some things in the 
record that there is more to the case than meets the eye, the complain- 
ant nevertheless has not established violation of the act by the 
respondent. 


ORDER 


In view of the foregoing, the complaint is dismissed. Copies hereof 
shall be served on the parties by registered mail or in person. 
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(No. 2443) 
In re Ciark O. Kestncer. P&S Doc. No. 1902. Decided May 26, 1950, 


Cease and Desist—Violation of Act 


Inasmuch as respondent admitted the charges in the complaint and consented to 
the issuance of an order in this proceeding, respondent is directed to cease 
and desist from causing false entries to be made in the books kept for him by 
his clearing agency and from engaging in practices designed to deceive his 
clearing agency.* 

Mr. John J. Murray for complainant. Mr. Clark O. Kesinger, of National Stock 

: Yards, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 181 et seq.), instituted by an Order of Inquiry and 
Notice of Hearing dated April 14, 1950. It was charged in the com- 
plaint that the respondent wilfully caused false entries to be made in 
the books kept for him by his clearing agency in violation of section 402 
of the act. It was also charged that the respondent violated section 
312 (a) of the act by engaging in a practice designed to deceive his 
clearing agency. 

On May 1, 1950, the respondent submitted a statement admitting the 
material allegations of fact and consenting to the issuance, without a 
hearing, of an order requiring him to cease and desist from the prac- 
tices complained of in the Order of Inquiry and Notice of Hearing. 
The Livestock Branch, by its attorney, filed a recommendation on 
May 16, 1950, to the effect that an order be issued in accordance with 
the terms of the aforementioned statement of the respondent. 

Inasmuch as the action has been recommended by the complainant 
and such action is provided for by section 202.5 (b) of the rules of 
practice (9 CFR 202), the order consented to shall be entered. 


ORDER 


The respondent shall cease and desist from causing false entries 
to be made in the books kept for him by his clearing agency and from 
engaging in practices designed to deceive his clearing agency. 

Copies of this order shall be served upon the parties by registered 
mail or in person. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 





I 





\e 


Vs 


aS 





siptnetieensaditiee diana nena 





9 A. D. STEDELIN PUULTRY & EGG CO. 599 
(No. 2444) 


In re Stepettn Pouurry & Eac Company. P&S Doc. No. 1867. De- 
cided May 29, 1950. 
Revocation of License—Financial Requirements—False Records 
Respondent’s license revoked for violations of the act by failing to maintain the 
required financial conditions, failing to pay for poultry purchased, and for 
keeping false records.* 


Mr. John J. Murray for complainant. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 181 et seq.), instituted by a complaint (styled 
“Order of Inquiry and Notice of Hearing”) filed with the Hearing 
Clerk, Office of the Solicitor, on February 9, 1950. The respondent, 
Stedelin Poultry & Egg Company, a licensed poultry dealer of St. 
Louis, Missouri, was charged with having failed to maintain the re- 
quired financial condition, having failed to pay for poultry purchased, 
and having kept false records. A copy of the complaint was served on 
respondent by registered mail on February 15, 1950, but no answer has 
been filed. The proceeding was assigned to Hearing Examiner Jack 
W. Bain on April 12, 1950. 

Under section 202.9 of the applicable rules of practice (9 CFR Part 
202), failure to answer the complaint constituted admission of the 
allegations and a waiver of oral hearing. Accordingly, without fur- 
ther investigation or hearing, the examiner issued his report on April 
14, 1950, recommending revocation of respondent’s license. A copy of 
the report was served upon respondent by registered mail on April 
19, 1950, with a notification that respondent could file exceptions within 
20 days. No exceptions have been filed. 


FINDINGS OF FACT 


1. Respondent is an individual, L. W. Stedelin, doing business as 
Stedelin Poultry & Egg Company at 823 North Fourth Street, St. 
Louis, Missouri. He is licensed under the act as a dealer in live 
poultry in St. Louis, a city designated as subject to the poultry provi- 
sions of the act, and at all times material herein he engaged as such 
dealer. 

2. On January 11, 1950, respondent was notified in writing of the 
facts found herein and was accorded an opportunity to demonstrate 
compliance with the regulations. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions. 


Ed. 
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3. On July 13, 1949, respondent had a shortage of $2,133.39 in 
the working capital of his poultry business and did not have a satis- 
factory surety bond or its equivalent. 

4. On November 4, 1949, respondent had a shortage of $2,419.82, 
and on January 18, 1950, a shortage of $3,778.54, and did not have a 
satisfactory surety bond or its equivalent. 

5. From November 4, 1949, through January 18, 1950, respondent’s 
shortage in working capital was never less than $2,419.82. 

6. Between December 19, 1949, and January 15, 1950, respondent 
failed to pay a total of $2,734.13 for live poultry purchased from six 

- different sellers. 

7. On January 18, 1950, respondent’s records showed a total of 
$1,300.06 accounts payable, but he had additional accounts payable 
which were not recorded. 
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CONCLUSIONS 


Sections 201.14 and 201.15 of the regulations under the act (9 CFR 
201.14, 201.15) require that a licensee, to retain his license, must main- 
tain free working capital equal to a fourth of his average weekly 
purchases or sales, or a surety bond or its equivalent. Respondent has 
continuously failed to meet this requirement. 

Respondent’s failure to pay for live poultry purchased is an unfair 
and deceptive practice in violation of section 202 of the act (7 U.S. C. 
192). 

In failing to record some of his accounts payable, respondent failed 
to keep records showing all transactions in his business, in violation 
of section 401 of the act (7 U.S. C. 221). 

For these flagrant, continued, and repeated violations, respondent’s 
license should be revoked, he should be ordered not to engage as a 
dealer in live poultry in St. Louis while not licensed, and the facts 
should be published, as authorized by section 505 of the act (7 U.S. C. 
218d). 

ORDER 


Respondent’s license as a live poultry dealer in St. Louis, Missouri, 
is revoked. 

Respondent shall cease and desist from engaging as a dealer in 
live poultry in St. Louis, in his own or any other name, unless and 
until he obtains another license under the act. 

The facts and circumstances stated herein shall be published. 

A copy hereof shall be served on respondent. 

Except as to service, this order shall be effective on the 10th day 
after its date. 
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(No. 2445) 


H. G. Coox v. Rosert (Bos) NeepHam. PACA Doc. No. 5314. De- 
cided May 2, 1950. 


Failure to Account and Remit Proceeds of Sale on Commission—Default 


Where, pursuant to the agreement of the parties, the respondent received and 
sold 157 bushels of sweet potatoes on a commission basis for complainant, 
put failed and refused to render complainant an accounting or to remit the 
proceeds of sale, and where respondent failed to file an answer to the formal 
complaint, held, respondent’s failure to answer constitutes an admission of 
the facts alleged in the complaint and a waiver of hearing, and respondent’s 
failure to account and pay to complainant the proceeds from the sale of the 
produce on commission constitutes a violation of the act for which repara- 
tion with interest should be awarded complainant.* 


Damages—Reasonable Market Value of Commodity Less Amount of 
Commission 


Where respondent failed to remit proceeds of sale for 157 bushels of sweet potatoes 
delivered to respondent to be sold by him on a commission basis and the 
latter received and sold the sweet potatoes but failed to account or to remit 
the net proceeds of sale to complainant, held, complainant is entitled to re- 
cover damages amounting to the reasonable market value of the sweet 
potatoes delivered, less the amount of respondent’s commission.* 

Mr. H. G. Cook, of Spartanburg, South Carolina, complainant pro se. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
Complainant seeks to recover as reparation $400 which, it is alleged, 
represents the net amount due in connection with the delivery by com- 
plainant to respondent for sale on commission of 157 bushels of sweet 
potatoes. 

A copy of the report of investigation prepared by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant by registered mail on March 13, 1950. A copy of the formal 
complaint, together with a copy of the report of investigation, were 
also served by registered mail upon respondent on the same date. At 
the time of service of documents upon him, respondent was notified in 
writing that, in accordance with section 47.8 (c) of the rules of prac- 
tice, an answer to the complaint should be filed by him within 20 days 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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after receipt of such notice, and that failure to file an answer would 
constitute an admission of the facts alleged in the complaint and would 
be deemed to be a waiver of hearing in the proceeding. Notwithstand- 
ing such notice, respondent failed to file an answer to the complaint. 
Accordingly, the case is disposed of on the basis of the formal com- 
plaint, including the exhibits attached thereto, and the report of in- 
vestigation. 
FINDINGS OF FACT 


1. Complainant is an individual, H. G. Cook, whose post office 
-address is 160 Kennedy Street, Spartanburg, South Carolina. 

2. Respondent is an individual, Robert (Bob) Needham, whose last 
known post office address was 2365 North 22nd Street, Lafayette, 
‘ Indiana. At the time of the transaction involved herein, respondent 
was licensed under the act. 

3. On or about October 7, 1949, in the course of interstate com- 
merce, the parties entered into an oral agreement for the delivery by 
complainant to respondent, and for the sale by respondent on a 
commission basis for complainant’s account, of 130 bushels of No. 1 
grade sweet potatoes and 27 bushels of No. 2 grade sweet potatoes. 
Respondent stated that the sweet potatoes would sell for a minimum 
price of $3 per bushel for the No. 1 grade, and $2 per bushel for the 
No. 2 grade. It was agreed that respondent should retain 10 percent 
of the sales price as his commission. On or about October 7, 1949, 
complainant shipped in his truck from loading point in the State of 
South Carolina to respondent in Benton Harbor, Michigan, the sweet 
potatoes which were the subject of the above contract. 

4. Upon arrival of the aforesaid sweet potatoes at destination, they 
were received, accepted, and sold by respondent. Although requested 
to do so, respondent has failed and refused to render to complainant 
an accounting in connection with the delivery to him of the sweet 
potatoes, or to remit to complainant the amount due or any part 
thereof. 

5. The market value of the No. 1 sweet potatoes on the date of deliv- 
ery to respondent was at least $3 per bushel, and the market value of 
the No. 2 sweet potatoes was at least $2 per bushel, or a total minimum 
value of $444.00. 

6. The formal complaint was filed on March 7, 1950, which was 
within nine months after the cause of action alleged therein accrued. 


CONCLUSIONS 


As provided by the rules of practice, respondent’s failure to file an 
answer to the formal complaint constitutes an admission of the allega- 
tions therein, and is a waiver of hearing in this proceeding (7 CFR 
47.8 (c)). 
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Upon respondent’s constructive admissions and other evidence of 
record, it is established that complainant delivered to respondent 157 
bushels of sweet potatoes in accordance with the agreement of the 
parties. The evidence further shows that respondent accepted the 
sweet potatoes and resold them, but that respondent refused to render 
complainant an accounting in connection with the transaction, or to 
pay complainant the amount due or any part thereof. 

There are no official market reports for sweet potatoes during the 
period October 7 to October 10, 1949, at Benton Harbor, Michigan. 
For the Detroit, Michigan, and Chicago, Illinois, markets, however, 
bushels of No. 1 grade sweet potatoes were quoted at $3.40 to $3.75, 
and No. 2 grade sweet potatoes were quoted at $2.50 to $3. At the 
time of entering into the oral agreement, respondent stated that the 
No. 1 and No. 2 sweet potatoes would sell for a minimum of $3 and $2 
per bushel, respectively. We think that these latter amounts repre- 
sent the reasonable market value of the sweet potatoes delivered. 
Complainant’s damages amount to the reasonable market value of the 
sweet potatoes delivered ($444.00), less respondent’s commission of 
$44.40, or $399.60. Henry F. Unrath v. Bronson and Bronson, S. 
1763 ; James Sirks v. Bronson and Bronson, S. 1736. 

In conclusion, respondent’s failure to render an accounting to com- 
plainant, and to pay complainant $399.60 in connection with com- 
plainant’s delivery to him of the sweet potatoes in question, constitutes 
a violation of section 2 of the act for which reparation should be 
awarded complainant, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $399.60, plus interest thereon at the rate 
of 5 percent per annum from November 1, 1949, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2446) 


Davin M. Suaventer & Son v. Quatiry Tomato Company. PACA 
Doc. No. 5256. Decided May 2, 1950. 


Dismissal—Settlement Between Parties 


The Department having received a letter dated April 24, 1950, from complainant’s 
authorized representative, to the effect that claim for reparation has been 
settled between the parties and that dismissal is requested, the complaint 
is accordingly dismissed. 
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Southern Traffic Bureau, of Harlingen, Texas, for complainant. Mr. Warren 
S. Earhart, of Kansas City, Missouri, for respondent. Mr.. Webster P., 
Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 
Formal complaint was filed September 30, 1949, for the recovery of 
damages allegedly sustained as a result of respondent’s unlawful re- 
jection of a carload of tomatoes. Respondent filed an answer on 
January 3, 1950, and requested an oral hearing. 

By letter dated April 24, 1950, complainant’s authorized representa- 
tive notified the Department that the parties had made an amicable 
settlement of the dispute and authorized dismissal of the complaint. 
Accordingly, the complaint filed herein is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2447) 


D. L. Mears v. Carmen D’Acostino. PACA Doc. No. 5315. Decided 
May 2, 1950. 
Failure to Pay—Default 


Where complainant seeks to recover the balance of the purchase price for three 
truckloads of potatoes sold to respondent and also the cost of a telephone 
call made on behalf of respondent in connection with the sale, and where 
respondent failed to file an answer, held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the complaint, and his 
failure to pay is a violation of section 2 of the act for which complainant is 
entitled to an award of reparation in the amount due.* 


Messrs. Mapp & Mapp, of Keller, Virginia, for complainant. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Complainant filed an informal complaint on September 9, 1949. In 
the formal complaint filed March 1, 1950, complainant alleges that 
respondent failed to pay the full purchase price for three truckloads 
of potatoes purchased from complainant. An award of reparation in 
the amount of $835.08 is requested. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Kd. 
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A copy of the report of investigation made by the Fruit and Vege- 
table Branch was served upon complainant’s attorneys on March 10, 
1950. A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on March 12, 1950. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8 (c) of the rules 
of practice, failure to file an answer would constitute an admission 
of the facts alleged in the complaint. Respondent has failed to file 
an answer and this proceeding is disposed of on the basis of the facts 


alleged in the formal complaint and the report of investigation. 
FINDINGS OF FACT 


1. Complainant is an individual, D. L. Mears, whose address is 
Keller, Virginia. 

2. Respondent is an individual, Carmen D’Agostino, whose address 
is 326 Park Street, Syracuse, New York. At the time of the trans- 
action involved herein, respondent was not licensed but was subject 
to license under the act. Subsequently, respondent obtained a license 
and paid arrearage to cover the period beginning May 1, 1949. 

3. On July 6, 1949, at Keller, Virginia, complainant sold to respon- 
ent 725 100-pound sacks of potatoes which were graded and sacked 
in the presence of respondent or his agent. The agreed purchase price 
was $2.35 per sack, or a total amount of $1,703.75. 

4, At complainant’s request, a Federal inspection was made of the 
potatoes and they were certified as grade U. S. No. 1, Size A. 

5. At the time of purchase, respondent paid complainant $870 and 
gave complainant his check for $835.08. The latter figure is com- 
prised of $833.75, the balance of the purchase price, and $1.33, the cost 
of a telephone call made by complainant to respondent’s bank in Syra- 
cuse, New York, for the purpose of ascertaining whether respondent 
had sufficient funds on deposit. 

6. The potatoes were loaded onto trucks engaged by respondent 
and were transported, in interstate commerce, from Keller, Virginia, 
to respondent at Syracuse, New York. 

7. Respondent stopped payment on his check for $835.08. No part 
of this amount has been paid by respondent to complainant. 

8. The informal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged therein, as provided in 
the rules of practice (7 CFR 47.8(c) ). 
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The facts thus admitted are that respondent, after inspection, pur- 
chased from complainant 725 100-pound sacks of potatoes for the 
agreed purchase price of $1,703.75; that in connection with the trans- 
action and on behalf of respondent, complainant expended $1.33 for 
a telephone call; that respondent received the potatoes and trans- 
ported them in interstate commerce; and that respondent paid com- 
plainant $870 but failed to pay $835.08, the balance of the purchase 
price and the cost of the telephone call. 

The failure of respondent to pay promptly the balance of the amount 
due complainant is in violation of section 2 of the act. Complainant 
- should be awarded reparation in the amount of $835.08, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $835.08, with interest thereon at the 
rate of 5 percent per annum from August 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2448) 


WisHNAtTzxKI & Natwest v. LAKE Erte Frourr anp VEGETABLE COMPANY. 
PACA Doc. No. 5310. Decided May 2, 1950. 


Failure To Pay Balance of Purchase Price—Default 


Where respondent failed to answer complaints alleging that respondent did not 
pay the full agreed price for two truckloads of mixed vegetables purchased 
from complainant, held, that such failure to file an answer constitutes an 
admission of the facts alleged in the complaints, and complainant is entitled 
to an award of reparation for the unpaid balance of the purchase price, plus 
interest.* 


Wishnatzki & Nathel, of New York, New York, complainant pro se. Mr. Webster 
P. Mazson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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instituted to recover the balance of the purchase price of two truck 
shipments of mixed vegetables which moved from complainant’s place 
of business at Plant City, Florida, to respondent in Cleveland, Ohio, 
in May and June, 1949. Informal complaint was received July 19, 
1949. A formal complaint was filed on each of the two transactions 
on December 30, 1949. 

A copy of the report of investigation made by the Department was 
served on complainant on February 1, 1950. On the following day, 
copies of the report of investigation and the formal complaints were 
served upon respondent. 

At the time of service of the complaints, respondent was notified in 
writing that it had 20 days from the time it received the complaints 
in which to file a formal answer, and that, in accordance with section 
47.8 (c) of the rules of practices, failure to file an answer would con- 
stitute an admission of the facts alleged in the complaints. Respond- 
ent has failed to file an answer, and this proceeding is disposed of on 
the basis of such default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Harris Wishnatzki 
and Daniel Nathel, trading as Wishnatzki and Nathel, whose postoflice 
address is 818 Washington Street, New York 13, New York. 

2. Respondent, Lake Erie Fruit and Vegetable Company, is a cor- 
poration whose postoffice address is Unit 41, Northern Ohio Food 
Terminal, Cleveland 15, Ohio. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 

3. On or about May 27, 1949, complainant, by oral contract, sold 
to the respondent a truckload of mixed vegetables at an agreed price 
of $1,260.75, f. o. b. Plant City, Florida. Respondent negotiated this 
contract through its broker, Sam Hollander, who inspected the com- 
modities at shipping point. 

4. On the same day, complainant shipped from Plant City, Florida, 
the kind, quality, grade, and size of commodities called for in said 
contract of sale, and in the manner agreed upon. 

5. Upon arrival of these commodities at Cleveland, Ohio, respondent 
accepted them in compliance with the oral contract, but has paid com- 
plainant only $1,223.45, leaving a balance of $37.30 still unpaid. 

6. On or about June 3, 1949, complainant, by oral contract, sold to 
respondent a truckload of mixed vegetables at an agreed price of 
$937, f. o. b. Plant City, Florida. 

7. On the same day, complainant shipped from Plant City, Florida, 
the kind, quality, grade, and size of commodities called for in said 
contract of sale, and in the manner agreed upon. 
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8. Upon arrival of these commodities at Cleveland, Ohio, respond- 
ent accepted them in compliance with the oral contract, but has paid 
complainant only $735.45, leaving a balance of $183.55 still unpaid. 

9. Informal complaint was filed within nine months after the cause 


of action accrued. 
CONCLUSIONS 


The complaints on the two transactions involved herein were served 
upon the respondent on February 2, 1950. At that time respondent 
was notified in writing that it had 20 days, that is, until February 22, 
1950, in which to file an answer. On March 1, 1950, a telegram was 
" received from respondent which indicated that more time was desired 
in which to try to effect a settlement. This telegram requested a 10- 
day extension of time for filing a formal answer. Such extension was 
granted to March 11, 1950. On March 16, 1950, a letter was received 
from respondent to the effect that respondent was not liable for the 
amounts claimed since it had obtained authority by telephone, after 
each of the truckloads was received, to sell portions thereof for com- 
plainant’s account. Since this letter did not meet the requirements of 
section 47.8 (b) of the rules of practice, it was not accepted as an 
answer. The respondent was immediately notified by mail that its 
letter received March 16, 1950, did not constitute an answer, and a 
further extension was granted until April 5, 1950, in which to file a 
formal answer. No answer has been filed. 

Failure of respondent to file an answer to the formal complaints con- 
stitutes an admission of the facts alleged therein and a waiver of oral 
hearing, as provided in the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that the complainant sold to respondent 
two truckloads of mixed vegetables for a total agreed price of 
$2,197.75; that vegetables meeting contract requirements were shipped 
in interstate commerce to respondent and accepted by respondent ; but 
that respondent has paid only $1,976.90, thus leaving a balance due 
of $220.85. 

Respondent’s failure to pay the agreed purchase price is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $220.85, with interest, and the facts should be pub- 


lished. 
ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation, $220.85, with interest thereon at the 
rate of 5 percent per annum from July 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2449) 


PACA Doc. No. 4872.* Decided May 5, 1950. 
Dismissal—Settlement Between Parties 


The Department having received a letter dated April 11, 1950, from complainant’s 
attorney, to the effect that the claim against respondent has been settled 
and requesting the matter to be closed, the complaint is accordingly dismissed. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Messrs. Rankin, 
Oneal, Luckhardt, Center and Hall, of San Jose, California, for respondent. 
Mr. William L. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
for the recovery of a loss alleged to have been sustained as the result 
of respondent’s failure to deliver a carload of “Pacific Fresh” frozen 
sweet unpitted cherries which would meet the requirements of a con- 
tract of sale previously entered into by the parties. Respondent filed 
an answer denying any liability to complainant in connection with 
this transaction. 

The case was set for oral hearing at * * *, on September 1, 1949. 
Complainant did not appear at the hearing but the Presiding Officer 
placed in the record for it the depositions of * * *. Seven wit- 
nesses, for respondent testified at the hearing. Briefs were filed by 
both parties within the time provided after the hearing. 

By letter dated April 11, 1950, complainant’s attorney notified the 
Department that an agreement had been reached by the parties for 
settlement of the controversy and authorized closing the proceeding 
without taking any further action. Accordingly, the complaint is 
hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2450) 


Tue ScuumMan Company ¥. E. L. Bartow. PACA Doc. No. 4959. 
Decided May 10, 1950. 


Unlawful Rejection of Commodity—F. O. B. Acceptance Final Sale—Damages 


Where complainant sought to recover reparation for loss sustained by com- 
plainant on resale of three carloads of celery purchased by respondent 
under an f. o. b. acceptance final contract, which shipments were rejected 
by respondent, held, that under the acceptance final contract, respondent 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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had no right of rejection; by rejecting respondent waived any right to claim 
damages for complainant’s breach of the contract; and complainant is 
entitled to an award of reparation for the loss sustained by him on resale 
of the commodity.* 
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Contract of Purchase and Sale—F. O. B. Acceptance Final—Effect of Failure 
to Object to Confirmation of Sale—Evidence 


Failure of broker or buyer to make prompt objection to confirmation of sale 
containing the term “f. o. b. acceptance final” is regarded as evidence that 
this term was an agreed provision of the contract.* 


Contracts—Meaning of Term “F. O. B. Acceptance Final”—Suitable Shipping 
Condition 


The term “f. o. b. acceptance final” in a contract of purchase and sale means 
that the buyer surrenders his right of rejection as well as the right to assert 
the defense of suitable shipping condition.* 


Liability for Produce Purchased on Joint Account 


Purchase of produce on joint account renders the purchasers liable as partners 
to the seller who can hold either party liable for the full amount involved.* 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. ‘Ned Stein, of 
Philadelphia, Pennsylvania, for respondent. Mr. James A. O’Donnell, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S. C., 1946 ed., 499a et seq.), for the recovery of 
reparation in the amount of $1,175.84, which is alleged to be the loss 
sustained by complainant on resale of three carloads of celery pur- 
chased by respondent under an f. o. b. acceptance final contract and 
thereafter rejected. Informal complaint was made to the Regulatory 
Division, Fruit and Vegetable Branch, on December 16, 1947, and a 
formal complaint was filed on January 21, 1948. 

Respondent was served by registered mail with a copy of the formal 
complaint and a copy of the report of investigation on May 10, 1948. 
On the same day, a copy of the report of investigation was likewise 
served on complainant’s attorney. 

Respondent filed an answer on May 28, 1948, in which it is contended 
that the celery involved in this proceeding was not purchased under an 
f. o. b. acceptance final contract. Respondent alleged that the celery 
was purchased on a joint account basis by respondent and Monte Cross, 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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a broker, who represented that the celery was of good quality; was 
then in transit from loading point in California, and the price was 
stated as $2 per crate f. 0. b., plus topice. The rejection is claimed to 
have been warranted on the ground that these three carloads of celery 
failed to meet contract requirements on arrival at destination. It is 
also claimed that there was a withholding of material facts by com- 
plainant during negotiations. Accordingly, respondent denies any 
liability to complainant in connection with this transaction. By way 
of further answer, respondent incorporated as part of this proceeding 
his complaint filed against the broker, Monte Cross, in the reparation 
proceeding styled /. Z. Barlow v. Monte Cross, PACA Docket No. 
5005, and requested consideration of the hearings in both cases. 

Copies of a notice dated June 6, 1949, consolidating the two hearings 
were served on all interested parties by registered mail. Thereafter, 
complainant’s representative objected to consolidation on the ground, 
among others, that complainant had not been served with copies of the 
pleadings or related papers in the previously mentioned proceeding in- 
stituted by respondent against Monte Cross. Respondent’s attorney 
thereafter notified the presiding officer that he had no objection to 
having the hearings conducted separately. Accordingly, the presid- 
ing officer notified the parties that a hearing in this proceeding would 
be held independently of the hearing in Barlow v. Cross, supra. 

A hearing was held at Philadelphia, Pennsylvania, on August 22, 
1949. R. W. Gudgeon appeared for complainant as its authorized 
representative. Respondent was represented by counsel. Complain- 
ant’s case consisted of the deposition testimony of one of its salesmen, 
Morris S. Toledo, and the oral testimony of Harry E. Snyder, a rep- 
resentative of the Pennsylvania Railroad. ‘Two witnesses, including 
the respondent, E. L. Barlow, appeared and testified for respondent. 


FINDINGS OF FACT 


1. Complainant, The Schuman Company, is a corporation whose 
post office address is 216 South Water Market, Chicago, Illinois. 

2. Respondent is an individual, E. L. Barlow, whose post office ad- 
dress is Produce Building, Second and Dock Streets, Philadelphia, 
Pennsylvania. Respondent was licensed under the act at the time of 
the transaction involved herein. 

3. On or about December 10, 1947, Morris S. Toledo, acting as sales- 
man for complainant, engaged in a telephone conversation with Monte 
Cross, a broker of Scranton, Pennsylvania, acting for respondent. 
During this conversation Toledo and Cross entered into a contract, 
in the course of interstate commerce, for the sale by The Schuman 
Company to E. L. Barlow and to Monte Cross, as undisclosed joint 
venturer with respondent, of three carloads of celery then on track 
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at Kansas City, Kansas, more particularly described as follows: 448 
crates of “Heavyweight” brand celery contained in car RD 35031; 
448 crates of “Heavyweight” brand celery contained in car PFE 23471 
and 448 crates of “John Law” brand celery contained in car PFE 
94144. This agreement of purchase and sale was negotiated at the 
agreed price of $2 per crate f. o. b. Guadalupe, California, acceptance 
final, plus a topice charge of $55 per car, plus retopicing in transit. 

4. In confirming the sale by wire to the broker on December 10, 
1947, complainant advised that diversion was being made on the three 
carloads of celery which had been shipped from Guadalupe, Califor- 
-nia, on December 3 and 4, 1947. 

5. On December 10, 1947, the broker, Monte Cross, mailed copies 
of each of three Standard Confirmations of Sale to complainant and 
‘ to respondent. The confirmation on car RD 35031 contained, among 
others, the following terms of sale: 


“Rolling car Yes, shpd 12/3 due on track KC 

Sale Made (F. O. B. or Delivered) FOB Shpg. Pt. Acceptance” 

These same terms of sale on the confirmations of cars PFE 23471 and 
PFE 94144 were identical and showed: 

“Rolling Car Yes, shpd 12/4 en route KO 

Sale Made (F. O. B. or Delivered) FOB Shpg. Pt. Acceptance” 





6. Upon receipt of its copy of the broker’s Standard Confirmation 
of Sale, complainant’s sales Manager, John L. Senini, made immediate 
objection to the broker’s use of the term FOB Shipping Point Accept- 
ance rather than FOB Acceptance Final, as confirmed to the broker 
by complainant’s wire of December 10, 1947. 

7. The three carloads of celery involved in this proceeding were re- 
jected upon arrival in Philadelphia on December 15, 1947, by respond- 
ent who complained at 8:45 a. m. the same day. At 9:10 a. m. on 
December 15, 1947, Cross sent complainant a telegram reading as 
follows: 

“35081 23471 94144 PHILADELPHIA TODAY BARLOW REFUSING AC- 
CEPTANCE ACCOUNT WILD GREEN APPEARANCE VERY LOW COMMER- 
CIAL VALUE DUE TO BLIGHT DECAY YELLOWING ETC DONT LIKE ANY 
MIXED DEALS MORRIS SUGGEST EXPLAIN SITUATION SHIPPER GET 
BUYER SOME PROTECTION WILL ENDEAVOR SECURE ACCEPTANCE 
ADVISE.” 

At 2:47 p. m. the same day, Cross sent a second wire to complainant, 
reading as follows: 

“JUST RECEIVED FOLLOWING WIRE BARLOW QUOTE FURTHER REF- 
ERENCE TELEPHONE CALL TO YOU 845AM TODAY ADVISING YOU OF 
ARRIVAL AT 550AM TODAY OF CELERY RD35031 PFE 94144 PFE 23471 
AND SUBSEQUENT CALL WHEN YOU ADVISED ME YOU HAD IMMEDI- 
ATELY WIRED SHIPPER OF MY ACTION HAVE ORDERED INSPECTION 
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OF CARS TO BEAR OUT MY CONTENTION THESE CARS CONSIDERABLY 
OFF WHAT SOLD AS ALSO THESE CARS SOLD AS ROLLERS WHEN 
ACTUALLY TRACK KANSAS CITY AVAILABLE FOR INSPECTION HAVING 
HEARD NOTHING TO CONTRARY AM TURNING BACK TO SHIPPER HAVE 
SECURED JOINT INSPECTION NOTE 35031 NEEDS LITTLE ICE OTHER 
TWO TWO TO EIGHT INCHES TOPICE ON LOAD ADVISE IF WANT ICED 
PROTESTED 94144 DEFECTIVE EQUIPMENT ALL THREE PROTESTED DE- 
LAY DAMAGE DECAY UNQUOTE ADVISE YOUR DISPOSITION.” 

Complainant immediately replied by wire at 3: 40 p. m. the same day: 


“HAVE YOUR WIRES REFERENCE THREE CARS CELERY RD35031 
PFE23471 PFE94144 ALSO JUST RECEIVED WIRE FROM PENNSYLVANIA 
RR AGENT ADVISING ALL THREE CARS REFUSED WE NOT ACCEPTING 
YOUR REFUSAL THESE CARS WERE SOLD TO YOU FOB ACCEPTANCE 
FINAL AND WERE CONFIRMED BY WIRE ON SAME BASIS STOP WE 
WIRED SHIPPER TO TRY SECURE SOME CONSIDERATION BUT BARLOW 
NOT JUSTIFIED IN REJECTING THESE CARS AS FAR AS CARS ROLLING 
OR KANSAS CITY GAVE YOU EXACT LOCATION AT TIME OF SALE SO 
DONT THINK YOU SHOULD USE ANY TECHNICALITIES ON THIS TRANS- 
ACTION WILL ADVISE AS SOON AS WE HEAR FROM SHIPPER.” 


8. Restricted Federal inspection of the celery contained in cars 
PFE 23471 and PFE 94144 which was made at Philadelphia, Pennsyl- 
vania, on December 15, 1947, the day of arrival at that destination, 
disclosed that the celery in each of these cars “Fails to grade U. S. 
No. 1 Green due to excessive grade defects,” which were reported to 
range from 25 to 90 percent, and 25 percent to 70 percent, respectively, 
each “averaging approximately 45% including 25% pithy,” remainder 
mechanical or worm damage. A similar inspection of the celery in 
car PFE 35031 which was also made promptly on arrival of this ship- 
ment at Philadelphia, Pennsylvania, on December 15, 1947, disclosed 
that this celery “Now fails to grade U. S. No. 1 Green, clipped to 16 
inches, only on account of Late Blight,” which was reported to average 
4 percent “affecting 1 to 3 outer branches.” 

9. Immediately after it was known that respondent would not accept 
delivery of the shipments involved in this proceeding, complainant 
resold the celery through a Philadelphia dealer for net proceeds of 
$1,677.16. This is $1,175.84 less than the amount of $2,853 for which 
the celery was sold to respondent. No part of loss sustained on resale 
has been paid by respondent. 

10. Formal complaint was filed on January 21, 1948, which was 
within 9 months after the cause of action accrued. 




































CONCLUSIONS 






Complainant’s version of the basis of sale is supported by its wired 
confirmation of December 10th to the broker and its three invoices of 
the same date to respondent. The term FOB Acceptance Final is 
set forth in these instruments. It is significant that neither the broker 
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nor respondent made prompt objection to such term. The broker 
explained his failure to object by stating in his letter to complainant 
dated December 15th “we probably overlooked the wording of your 
wire ...” Respondent’s explanation is that he did not see the in- 
voices until he had concluded his inspection of the celery on December 
15th. In this connection, however, respondent admitted on cross- 
examination that if the invoices were mailed from Chicago on Wednes- 
day, December 10th, it was possible he received them on Friday, 
December 12th. The failure of the broker and the respondent to 
make prompt objection to the term FOB Acceptance Final, as con- 
‘tained in complainant’s confirming telegram and invoices, is evidence 
that the term was an agreed provision of the contract. Joseph Rothen- 
berg v. H. Rothstein & Sons, 6 A. D. 148; L. Gillarde Company v. J. 
| Hyman Distributing Company, 7 A. D. 823, 828. As against the 
candid, direct testimony of complainant’s deposition witness that 
the broker, Cross, agreed to the term FOB Acceptance Final, we have 
the hesitant, uncertain statement of respondent who testified he could 
not recall whether Cross mentioned either of the terms “Acceptance” 
or “Acceptance Final.” In our opinion, the more reliable evidence 
of record supports complainant’s contention that the celery was sold 
on an FOB Acceptance Final basis, and it is so concluded. 

The term “f. o. b. acceptance final” means that the buyer surrenders 
his right of rejection as well as the right to assert the defense of suit- 
- able shipping condition. The LeRoy Dyal Company v. Allen, 161 F. 
2d 152 (C.C. A. 4th, 1947),6 A. D.490. Rejection by the buyer under 
this form of contract constitutes a waiver of his right to claim relief 
for breach of contract by the seller. Z. Gillarde Company v. Joseph 
Martinelli & Co., 168 F. 2d 276 (C. C. A. Ist, 1948), 7 A. D. 421 and 
595. Respondent rejected the three carloads of celery. Such rejec- 
tion was without reasonable cause and in violation of section 2 of the 
act. 

With respect to respondent’s contention that the shipments were 
fraudulently represented to be rolling cars, and that the entire contract 
is voidable at respondent’s option, it is noted that complainant’s depo- 
sition witness specified that at the time of sale he definitely informed 
Cross of the shipping dates from California and that the cars were 
then at Kansas City. This testimony is supported by complainant’s 
wired confirmation of December 10 wherein Cross was advised of the 
diversion of the cars to respondent at Philadelphia with shipping dates 
from California shown as December 3 for RD 35031 and December 4 
for PFE 23471 and PFE 94144. This information is reflected in the 
broker’s confirmation of sale sent to both complainant and respondent. 
The confirmation on car RD 35031 shows the shipping date as Decem- 
ber 3 and the location of the car as “due on track KC.” At the very 
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least, respondent was on notice of the possibility of this car being on 
track at Kansas City awaiting diversion. Aside from the notice given 
to respondent directly, he is chargeable with the notice given by com- 
plainant or complainant’s salesman to Monte Cross who engaged in 
this transaction as an undisclosed joint venturer with respondent. 
We conclude that respondent has not shown by a preponderance of 
the evidence that the shipments in question were fraudulently repre- 
sented by complainant to be rollers. 

The only question remaining concerns respondent’s liability to pay 
in full the amount of reparation sought by complainant. The record 
contains acknowledgments by both the broker, Monte Cross, and the 
respondent, E. L. Barlow, that they agreed to purchase the three cars 
of celery from complainant pursuant to a joint account venture. Such 
an arrangement is in the nature of a partnership and when established, 
as here, then complainant may hold either party liable for the full 
amount involved. 2. J. Head v. Leon Bros., Inc., S-1842, PACA 
Docket No. 2476; Sidney Newman & Co., Inc. v. Gruber & Mintzer, 8 
A. D. 1294. 

Complainant’s damages amount to the loss sustained on resale of 
the three shipments, or $1,175.84. Reparation should be awarded 
complainant against respondent in this amount. The facts should be 


published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,175.84, with interest thereon at 5 per- 
cent per annum from January 1, 1948, until paid. 

The facts set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No, 2451) 
PACA Doc. No. 5005.* Decided May 10, 1950. 


Contribution—Agreement—Proceeding Held in Abeyance Pending Issuance of 
Further Order 


Where it is found that the parties entered into a joint account agreement for the 
purchase and handling of three carloads of celery, and one of the partners 
was ordered by the Department to pay the seller an award of reparation 
arising in connection with the purchase, the copartner is liable for and should 
contribute half of whatever his partner paid pursuant to the reparation 
order notwithstanding the copartner was not made a party in the first pro- 
ceeding and, in order to give the parties an opportunity to settle on this basis, 
the case is held in abeyance pending the issuance of a further order.** 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.——-Ed 
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Joint Venture—Partnership—Good Faith 


A joint venture is in the nature of a partnership, to which the rules of partner- 
ship ordinarily apply. A partner owes the utmost good faith to his co- 
partner.** 


Partnership—Liability of Partner—Good Faith 


A partner owes the utmost good faith to his copartner though in matters of judg- 
ment he will not be liable for a loss caused by honest mistake of error of 
judgment not amounting to wantonness or fraud.** 


Partnership—Obligation of Partner—Joint Liability—Contribution from 
Copartner 


The obligation of partners on a partnership debt based on contract is joint and 
not joint and several; and where a partner pays more than his share to a 
judgment creditor he is entitled to contribution from his copartner.** 


Notice to Partner Notice to All 


Notice to one partner is notice to all; and where reparation is awarded against 
a partner in one proceeding, the copartner may be held liable for contribution 
in a second proceeding.** 


Partnership—Liability of Copartner for Contribution 


Where a partner is ordered to pay a reparation award in one proceeding, his 
copartner may be held liable for contribution in a second proceeding not- 
withstanding the copartner was not made a party to the first proceeding.** 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. Earl J. 
Gratz and Mr. David B. Fitzgerald, of Philadelphia, Pennsylvania, for 
respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
No informal complaint was filed with the Department. Formal com- 
plaint was filed on May 28, 1948. On July 15, 1948, a copy of the 
formal complaint, together with a copy of the report of investigation 
prepared by the Regulatory Division, was served by registered mail 
upon respondent. On the same day a copy of the report of investiga- 
tion was served by registered mail upon complainant. 

It is alleged in the formal complaint that the parties agreed to 
purchase and handle on a joint account basis three carloads of celery 


**Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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which respondent represented to complainant as being of good quality, 
with slightly short edible shanks, rolling from California, at a price 
of $2 f. 0. b., plus top ice. It is further alleged that respondent fraud- 
ulently misrepresented the cars of celery in effecting the sale of same 
as a broker, since the celery was not of good quality and the cars were 
not rollers, having been stopped at * * * for a period in excess 
of 24 hours prior to their alleged purchase. 

In seeking an award of damages from respondent, complainant re- 
quested that the pleadings, report of investigation, and subsequent 
proceedings conducted in the reparation proceeding entitled The Schu- 
man Company v. EF. L. Barlow, PACA Docket No. 4959, be incor- 
ported and made part of the record in this case. The complaint 
in the Schuman case involves the same three cars of celery in contro- 
versy here, and is a proceeding in which * * *, as seller, seeks 
to recover damages from * * *, as purchaser, based upon the 
latter’s alleged wrongful rejection of the celery in question. 

* * * avers non-liability on his part in the Schuman proceeding ; 
that either the respondent be held liable directly to * * * for any 
amount found due in the companion case, or that respondent be liable 
to complainant in this proceeding in the amount of any award entered 
in favor of * * * against him. In the alternative, * * * 
avers that respondent is liable for at least one-half of any award re- 
covered from * * * by * * *, by reason of the joint account 
arrangement entered into by the complainant and respondent herein. 

Finally, complainant requested that this proceeding be tried and 
joined with the proceedings in the Schuman case. 

Respondent filed an answer and counterclaim on September 28, 
1948. In his answer, respondent denies generally the misrepresenta- 
tion alleged in the complaint. Respondent admits that the celery was 
to be purchased and handled by the parties on a joint account basis. 
Respondent avers that in his discussions with the complainant, he 
explained that the celery could not be purchased “good quality” on 
arrival, that it must be bought acceptance at shipping point. Re- 
spondent also avers that since the celery was purchased for deferred 
speculation, complainant at no time prior to arrival of the celery at 
destination specifically stipulated that the cars had to be in motion at 
the time of purchase. Respondent’s counterclaim consisted of a 
prayer for relief from any financial responsibility. 

A hearing was held at Philadelphia, Pennsylvania, on August 22, 
1949, immediately after the close of the hearing held in Schuman v. 
Barlow, supra. Both parties were represented by counsel. No wit- 
nesses testified for respondent. * * *,complainant,and * * %, 
District Freight Claim Agent for the Pennsylvania Railroad Com- 
pany, appeared and testified for complainant. At the hearing, leave 
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was granted by the presiding officer for respondent’s counsel to file an 
amended answer. Counsel for respondent also moved to dismiss the 
complaint for the following reasons: 

1. The complaint does not aver sufficient facts to show a cause 
of action under the act. 

2. The complaint does not aver that complainant has sustained 
any damage and does not aver any facts sufficient to show any legal 
damage or any damages cognizable under the act. 

3. Complainant’s attempt in paragraph 14 of the complaint to in- 
corporate all of the proceedings in an entirely different action involv- 
ing different parties and a different cause of action is contrary to law. 

4. Complainant’s allegations that he may sustain damage in an- 
other proceeding does not constitute damage sufficient to support any 
cause of action against respondent herein in this proceeding. 

After hearing oral argument on the motion to dismiss, the presiding 
officer reserved decision and requested the filing of briefs. There- 
after, the presiding officer ruled that the motion was denied. Copies 
of the ruling were served upon both parties by registered mail. 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, whose post office address 
is * * a de 

2. Respondent is an individual, * * * whose post office address 
is * * *, Respondent was licensed under the act at the time of the 
transaction involved herein. 

3. On or about December 10, 1947, complainant and respondent 
entered into an oral agreement for the handling, on a joint account 
basis, and in the course of interstate commerce, of three designated 
carloads of celery. The contract provided that purchases of the three 
shipments were to be made by * * * from * * *, and that they 
were to be made in the name of * * *. It was further provided 
that the celery was to be purchased at a price of $2 per crate, f. o. b. 
shipping point in California, plus topice charges; and was not on 
the basis of “ ‘good quality’ on arrival” but upon an “acceptance” 
basis and upon information furnished by * * *to * * *. The 
parties were to share equally any profits or losses resulting from such 
joint account undertaking. 

4. Pursuant to the aforesaid joint account agreement * * *, 
ostensibly acting as a broker for complainant, on or about December 
10, 1947, negotiated a contract with * * * for the sale by that 
company to * * * of three shipments of “John Law” and “Heavy- 
weight” brands of celery, without specification of grade, at a price of 
$2 per crate f. o. b. shipping point California, plus topice charges, 
contained in cars SFRD 35031, PFE 23471, and PFE 94144. At the 
time of this sale, the shipments were on track at * * *, 
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5. Car SFRD 35031 arrived in * * * at 5:30 p. m. December 
8, 1947; car PFE 23471 arrived in * * * at 1:15 p. m. December 
9, 1947; and car PFE 94144 arrived in * * * at 1:15 p.m. December 
- 9, 1947. 

6.* * * sentto * * * confirmations of sale dated Decem- 
ber 10, 1947, on each of the three cars of celery in question. The con- 
firmations indicate the celery was purchased on the basis of brand, 
without specification as to grade. With reference to the question 
shown on such confirmations whether each shipment was contained in 
a rolling car, the confirmation on SFRD 35031 reads, “Yes, shpd 12/3 
due or track KC.” The confirmation on PFE 23471 reads, “Yes, shpd 
12/4 enroute KC,” and the confirmation on car PFE 94144 reads the 
same. Complainant received copies of these confirmations of sale and 
did not object to them. 

7. Upon arrival of the three shipments in question at * * *, 
on December 15, 1947, each of the shipments was rejected by com- 
plainant. Asa result of such rejection, * * * obtained a repara- 
tion award against * * * for $1,175.84, as evidenced by order 
issued by this Department today in a proceeding entitled 7he Schuman 
Company v. EF. L. Barlow, PACA Docket No. 4959. 

8. Formal complaint was filed on May 28, 1948, which was within 
9 months after the alleged cause of action accrued. 


CONCLUSIONS 


It is undisputed that * * * and * * * entered into an 
agreement for the joint handling of the three carloads of celery in 
question, with profits or losses to be shared equally. Such agreement 
constitutes a joint adventure. Lerner v. Sanderson, 126 Cal. 481, 14 
Pac. 2d 564 (1932), 138 A. L. R. 968, 980; Fahey v. Ramsel, 128 Kan. 
502, 278 Pac. 715 (1929), 63 A. L. R. 909, 914. We have previously 
held that a joint venture is in the nature of a partnership, to which the 
rules of partnership ordinarily apply. Sidney Newman & Co., Ince. v. 
Gruber & Mintzer, 8 A. D. 1294, 1297. 

Further undisputed evidence of record shows that respondent, osten- 
sibly acting as a broker, negotiated the purchases of the three carloads 
of celery in question from * * *, to complainant. Upon arrival 
of the cars at destination, they were rejected by complainant. 

We first consider complainant’s contention to the effect that * * * 
is liable for the full amount of any loss occasioned by rejection of the 
shipments, upon the ground that * * * made misrepresentations 
to * * * upon the strength of which the latter was induced to 
enter into the purchase contracts in question. * * * alleges that 
the celery to be handled under the joint account agreement was repre- 
sentedtohimby * * * as*good quality celery, with slightly short 
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edible shanks rolling from California ;” whereas, the celery was not 
of good quality and the shipments purchased were not rollers but were 
tramp cars. The law is clear that a partner owes the utmost good 
faith to his copartner, whether the transaction be a joint venture or 
a partnership. Nelson v. Abraham, 29 Cal. 2d 745, 177 P. 2d 931 
(1947) ; Lipinski v. Lipinski, 227 Minn. 511, 35 N. W. 2d 708 (1949). 

In his sworn answer, * * *_ states that, before entering into 
the joint account agreement, he explainedto * * * thecelery had 
not been federally inspected at shipping point, and that reliance would 
have to be placed on brands. The sworn answer further states that 
“Continuing the discussion, * * * asked if the cars could be 
purchased ‘good quality’ on arrival. I then explained we could not 
_ buy the cars in that manner, that they must be bought acceptance at 
shipping point.” The confirmations of sale, dated December 10, 1947, 
furnished by * * * to * * *, show that the celery was 
purchased on the basis of brands, without specification as to grade. 
With respect to whether the cars were rolling, the confirmation on 
car SFRD 35031, indicates “Yes, shpd. 12/3 due or track KC” and 
the confirmations on PFE 23471 and PFE 94144 indicate “Yes, shpd 
12/4 enroute KC.” This information was accurate. The evidence 
shows car SFRD 35031 arrivedin * * * at5:30 p.m. on Decem- 
ber 8, 1947, and cars PFE 23471 and PFE 94144 arrived in * * * 
at 1:15 p. m. December 9, 1947. Upon the information furnished 
him by * * *, and having knowledge of the time schedule for 
shipments between * * *and * * *, complainant could have 
ascertained whether travel time on these shipments was normal. It 
is noteworthy that complainant at no time took exception to the con- 
firmations of sale furnished him by * * *, Furthermore, there is 
no showing that respondent had personal knowledge of any facts or 
circumstances which were not revealed to complainant. We find upon 
the evidence of record that complainant has failed to sustain the 
burden of proof upon him to show that he was induced by misrepre- 
sentation or fraud to enter into the sales contracts in question. He 
therefore may not shift liability to respondent under their joint 
account agreement on this ground. 

One of respondent’s grounds of defense is the allegation that com- 
plainant, by the terms of the contract between it and * * *, had 
no lawful right to reject the shipments and, therefore, complainant’s 
rejection, being unlawful, was a breach of the joint account agree- 
ment and releases respondent from any liability. The evidence before 
us in this particular case indicates that the purchases were made on 
an “acceptance” basis. Assuming for the purpose of discussion, but 
not deciding, that the basis of sale was “shipping point acceptance,” 
the purchaser ordinarily would have no lawful right of rejection. It 
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has been stated as a general rule that it is the duty of a partner to his 
copartner “to transact the business of the firm with reasonable care, 
skill, diligence and economy; and if the firm sustains injury by reason 
of his failure to do so, he must bear the losses, though in matters of 
judgment he will not be liable for a loss caused by honest mistake or 
error of judgment not amounting to wantonness or fraud.” Mechem, 
Elements of the Law of Partnership, $173. Although the purchaser 
under usual circumstances would have no right of rejection, under a 
shipping point acceptance contract, such action might be justified in 
cases of fraud in the inducement of the contract. Complainant herein 
has alleged such fraud—although, as discussed above, he has failed 
to prove his allegations. Nevertheless, the fact that * * * re- 
jected the shipments believing such fraud existed, would indicate that 
at the time of rejection there was a possibility that his action was 
legally justifiable. Under these circumstances, his actions cannot be 
held to be in wanton or flagrant disregard of his partnership obliga- 
tions. Accordingly, we think respondent has failed to prove that com- 
plainant’s rejection of the shipments was of such nature as to relieve 
respondent from liability under their joint account agreement. 

Respondent’s next defense is that complainant has failed to aver 
or prove legal damages. * * * contends that the averment and 
proof of damages must be specific, and the necessary definiteness is 
lacking in this proceeding. * * * further contends that, inas- 
much as he was not served with the pleadings and the report of investi- 
gation in the proceeding brought by * * * against * * * he 
‘xannot be held liable for any damages awarded therein. We think 
that the presiding officer properly overruled respondent’s motion to 
dismiss the complaint on this ground. We take official notice that an 
order was signed today in the reparation proceeding entitled 7'he 
Schuman Company v. EF. L. Barlow, PACA Docket No. 4959, in which 
damages of $1,175.84 were awarded * * * against complainant 
herein. 

The evidence in this proceding shows that the three shipments in- 
volved herein are the same three shipments involved in Schuman v. 
Barlow, supra. Al\so the evidence in this case shows the three ship- 
ments in question were being handled under a joint account agreement 
entered into by * * * and * * * Notice to one partner op- 
erates as notice to the partnership, Section 12 of the Vniform Partner- 
ship Act (adopted in Pennsylvania) ; and notice to one partner is 
notice to all. Stork Restaurant v. Sahati, 166 F. 2d 348 (C. C. A. 9th 
1948). It has been held that where a copartner was not individually 
served with summons and made a party in an action against the part- 
nership, such copartner may; nevertheless, either before or after judg- 
ment, be brought into the proceeding in order that substantial justice 
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may bedone. State v. Braxton, 230 N. C. 234, 52S. E. 2d 892 (1949). 
We think respondent herein may not avoid liability by reason of the 
fact that he was not individually made a party in Schuman v. Barlow, 
supra. The obligation of partners or a partnership debt based on 
contract is joint, and not joint and several. Gomez v. Vasquez, 177 
Misc. 874, 32 N. Y. Supp. 34 (1942). The evidence in this case shows 
respondent’s joint liability for the damages awarded in PACA Docket 
No. 4959. 

The joint account agreement between 
provided that losses were to be shared equally. * * * is liable for 
‘the payment of a loss of $1,175.84, as evidenced by the reparation 
award issued in PACA Docket No. 4959. Where a partner pays 

. more than his share to a judgment creditor, he is entitled to contribu- 
tion from his copartner. Goldring v. Chudacoff, 15 Cal. App. 2d 
741, 60 2d 135 (1936). From what has been said, we conclude that 
respondent owes complainant one-half of whatever amount complain- 
ant paysto * * * pursuant to the order issued in the reparation 
proceeding just referred to. In order to give the parties an oppor- 
tunity to settle their liabilities on the bases indicated, this proceeding 
should be held in abeyance for the time being. If respondent does 
not pay the amount indicated herein, such failure will be in violation 
of section 2 of the act. 


* * * an d * * * 


ORDER 


This proceeding is held in abeyance pending the issuance of a 


further order herein. 
Copies hereof shall be served upon the parties. 


(No. 2452) 


American Frurr Growers, Inc. v. Batrimore Tomato Company. 
PACA Doc. No. 5114. Decided May 11, 1950. 


Rejection Without Reasonable Cause—Statute of Frauds—Damages 


Where complainant seeks recovery of damages claimed to have resulted from 
respondent’s rejection of four carloads of tomatoes, and respondent contends 
that no contract of sale was entered into and that the statute of frauds 
was not complied with, held, a contract of sale was negotiated between the 
parties by a broker and the memorandum issued by the broker satisfied 
the requirements of the statute of frauds, and, since the tomatoes were in 
accordance with the contract, the rejection was without reasonable cause 
and reparation should be awarded complainant for the difference between 
the purchase price and the net proceeds received from resale of the tomatoes.* 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr. Irving 
Coopersmith and Mr. H. R. Friedman, of New York, New York, for respond- 
ent. Mr. James A. O'Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Informal complaint was received on June 16, 1948, and a formal 
complaint was filed on January 24, 1949. An amendment to the 
formal complaint was filed on February 24, 1949. Complainant al- 
leges that it was damaged in the amount of $4,598.70 as a result of re- 
spondent’s unlawful rejection of four carloads of tomatoes. A copy of 
the formal complaint and a copy of the Department’s report of in- 
vestigation were served upon respondent by registered mail on March 
10, 1949. Complainant’s attorney was likewise served with a copy 
of the report of investigation on March 11, 1949. A copy of the De- 
partment’s supplemental report of investigation was served upon 
complainant’s attorney April 27, 1949, and upon respondent’s attorney 
April 26, 1949. 

In its answer, which was filed on April 18, 1949, respondent attempts 
to justify its refusal to accept delivery of the four carloads of tomatoes 
on the ground that no sale, or contract of sale, had been entered into 
by and between the parties. Asa separate and distinct defense to the 
entire complaint, respondent. pleads the Statute of Frauds. 

A hearing was held at Baltimore, Maryland, on January 10, 1950. 
Both parties were represented by counsel. Three witnesses were 
called to testify for complainant. James Salvatore Spinale was 
the only witness to appear and testify for the respondent. Both 
parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, American Fruit Growers, Inc., is a corporation 
with offices located at 1116-1117 Oliver Building, Pittsburgh, 
Pennsylvania. 

2. Respondent, Baltimore Tomato Company, is a partnership com- 
posed of James Salvatore Spinale and Charles F. Spinale, whose 
address is 9 Kast Pratt Street, Baltimore, Maryland. At the time of 
the transaction complained of herein, respondent was licensed under 
the act. 

3. On or about June 12, 1948, complainant sold to respondent four 
varloads of Stone Fort brand tomatoes, U. S. No. 1 grade, then in 
transit, at an agreed price of $3.50 per lug for sixe 6x6 and larger 
and $3 per lug for size 6x7, delivered Baltimore, Maryland. The car 
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numbers and the agreed delivered sales price less transportation and 
refrigeration charges were as follows: PFE 51750, $2,256; PFE 42309, 
$2,263.96 ; PFE 97157, $1,738.93; and car PFE 75467, $1,992.36. The 
contract was negotiated through Martin H. K. Paulsen, a broker, who 
acted as agent for both parties. 

4. Car PFE 51750 was shipped from Garrison, Texas, on June 8, 
1948, and arrived at Baltimore, Maryland, on June 16, 1948, it having 
been diverted while rolling on June 12, 1948, to complainant advise 
respondent. Upon arrival at destination, respondent refused to ac- 
cept delivery of the tomatoes. Federal inspection of car PFE 51750 
~ at shipping point on June 7 and 8 and at destination on June 16, 1948, 
disclosed the tomatoes contained therein as grading U. S. No. 1 on 
both occasions. 

5. Following respondent’s rejection of car PFE 51750, complainant 
realized net proceeds of $1,386.12 upon resale of the tomatoes by 
Carlisle Miles & Company, Commission Merchants and Distributors, 
Baltimore, Maryland. Resale of the tomatoes was made promptly 
and at the best prices obtainable on the Baltimore market. 

6. Car PFE 42309 was shipped from Timpson, Texas, on June 8, 
1948, and arrived at Baltimore, Maryland, on June 16, 1948, it having 
been diverted while rolling on June 12, 1948, to complainant advise 
respondent. Upon arrival at destination, respondent refused to ac- 
cept delivery of the tomatoes. Federal inspection of car PFE 42309 
at shipping point on June 8 and at destination on June 16, 1948, dis- 
closed the tomatoes contained therein as grading U. S. No. 1 on both 
occasions. 

7. Following respondent’s rejection of car PFE 42309, complainant 
realiz-d net proceeds of $1,005.90 upon resale of the tomatoes by Car- 
lisle Miles & Company, Commission Merchants and Distributors, 
Baltimore, Maryland. Resale of the tomatoes was made promptly 
and at the best prices obtainable on the Baltimore market. 

8. Car PFE 97157 was shipped from Timpson, Texas, on June 9, 
1948, and arrived at Baltimore, Maryland, on June 17, 1948, it having 
been diverted while rolling on June 12, 1948, to complainant advise 
respondent. Upon arrival at destination, respondent refused to ac- 
cept delivery of the tomatoes. Federal inspection of car PFE 97157 
at shipping point on June 9 and at destination on June 17, 1948, dis- 
closed the tomatoes contained therein as grading U. S. No. 1 on both 
occasions. 

9. Following respondent’s rejection of car PFE 97157, complainant 
realized net proceeds of $592.87 upon resale of the tomatoes by Car- 
lisle Miles & Company, Commission Merchants and Distributors, Bal- 
timore, Maryland. Resale of the tomatoes was made promptly and 
at the best prices obtainable on the Baltimore market. 
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10. Car PFE 75467 was shipped from San Augustine, Texas, on 
June 7, 1948, and arrived at Baltimore, Maryland, on June 17, 1948, 
it having been diverted while rolling on June 12, 1948, to complainant 
advise respondent. Upon arrival at destination, respondent refused 
to accept delivery of the tomatoes. Federal inspection of car PFE 
75:67 at shipping point on June 7 and at destination on June 18, 1948, 
disclosed the tomatoes contained therein as grading U. S. No. 1 on 
both occasions. 

11. Following respondent’s rejection of car PF E 75467, complainant 
realized net proceeds of $667.66 upon resale of the tomatoes by the 
John P. Nolan Co., Commission Merchants and Distributors, Balti- 
more, Maryland. Resale of the tomatoes was made promptly and at 
the best prices obtainable on the Baltimore market. 

12. There is now due and owing to complainant from respondent 
the sum of $4,598.70, the difference between the delivered sales prices 
and the net proceeds realized on resale, no part of which has been paid. 

13. Formal complaint was filed January 24, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent contends that no valid contract of purchase and sale 


was negotiated by the parties since its offer to purchase the tomatoes 
at certain stated prices was not accepted by the complainant. It is 
complainant’s position that prices, as well as all other terms, were 
ugreed to, thereby resulting in a contract binding on both parties. 
We believe the record supports complainant’s position. 

It is undisputed that respondent’s James Salvatore Spinale spoke 
to Martin H. K. Paulsen, the broker, about 8: 00 a. m. on June 12, 1948, 
at which time Spinale requested Paulsen to look into the possibility of 
obtaining several cars of tomatoes for respondent. Paulsen testified 
that Spinale expressed interest in tomatoes priced at $3.50 per lug for 
size 6x6 and $3 per lug for size 6x7, delivered Baltimore. Spinale 
testified that no prices were mentioned at this time. The record would 
seem to indicate that prices were discussed for at 9:50 a. m. on June 
12th Paulsen sent the following wire to complainant at Jacksonville, 
Texas: 

“dunik (can you) sell several eatex (East Texas) Stonefort usone uptmv 
(6x6 and larger) 3.50 upufu (6x7) 3.00 delivered corki (wire complete manifest)” 
(parenthetical translation added). 

Spinale said he next talked to Paulsen for about five minutes over 
the telephone between 10 and 10:30 a. m. on June 12. According 
to Spinale, Paulsen advised that although the shipper was asking 
$3.75 per lug for size 6x6 and larger, and $3.25 per lug for size 6x7, 
he believed he could get the tomatoes for about $3.60, size 6x6 and 
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larger, and $3.10, size 6x7. Spinale testified he informed Paulsen 
he would be interested in three or four cars provided they could be 
bought for $3.25, size 6x6 and larger, and $2.75, size 6x7, delivered 
Baltimore. It was Paulsen’s testimony that he telephoned Spinale 
about 11:30 a. m. on June 12 and that Spinale remained on the phone 
for about twenty minutes during which time Paulsen was in teletype 
communication with complainant concerning the terms of sale. 
Paulsen’s testimony is accepted as to the time and length of his tele- 
phone call to Spinale. 

The teletype message between complainant and Paulsen establishes 
to our satisfaction that Spinale named prices of $3.50 per lug for 
6x6’s and better, and $3 per lug for 6x7’s, to Paulsen who in turn | 
conveyed this information to complainant. Throughout the teletype 
message, Paulsen continually advised complainant of what Spinale 
was saying over the telephone. Among other things, Paulsen notified 
complainant he had a representative of respondent on the phone, and 
that this representative stated $3.50 delivered was respondent’s best 
offer. Complainant was urging Paulsen to try and obtain an addi- 
tional ten cents. Spinale was insisting his limit would be $3.50 and 
on such basis he would take three or four cars. Again, in discussing 
availability of size 6x7 tomatoes, complainant advised that four nice 
cars would be picked, some with 6x7’s, at prices of $3.60 and $3.10 
per lug delivered. To this Paulsen relayed to complainant Spinale’s 
reply: “Says sorry but his limit 3.50.” 

Later in the message and after complainant had given the manifest 
on the four cars in controversy, Paulsen quoted Spinale as being satis- 
fied provided the prices would be $3.50 and $3 per lug delivered, the 
tomatoes to grade U. S. No. 1 on arrival. Complainant thereupon 
confirmed the sale at these prices and notified Paulsen that although 
the cars would be diverted at once drafting would be delayed a few 
hours in the hope that Paulsen would be able to get $3.60 and $3.10 
per lug. Finally, Paulsen quoted Spinale’s approval of the railroad 
routing and the shipping of the cars with initial ice and vents open. 
The teletype message ended with complainant asking Paulsen to send 
a wire if he could obtain the additional ten cents per lug. At 12:05 
p. m. on June 12, which was within a few minutes of the conclusion 
of the teletype message, Paulsen wired complainant as follows: 
“Retwx sorry unable increase price baltimore tomato company cars.” 

Spinale’s testimony that he was unaware of the fact that Paulsen 
was in teletype communication with complainant is unconvincing. 
The whole tenor of the teletype message is such as would warrant 
the conclusion that Paulsen, acting as agent for both parties, nego- 
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tiated a contract by the terms of which the parties agreed on prices, 
brand, sizes, diversion, railroad routing and icing instructions. 

The record shows that copies of Paulsen’s memoranda of sale were 
mailed to the parties no later than 12:30 p. m. on Saturday, June 12, 
1948, and that respondent received its copies in the morning mail on 
Monday, June 14. There is no dispute that the parties talked on the 
telephone about 6:00 p. m. on June 12. Spinale insisted he would 
pay no more than a delivered price of $3.25 and $2.75 per lug. Paulsen 
pointed out that Spinale had set the price himself; that complainant 
wanted more than respondent was willing to pay; and that complain- 
ant finally came down to and accepted the price offered by respondent. 

On Sunday, June 13th, Paulsen sent complainant a night letter 
advising that respondent wanted to cancel the order. At 8:28 a. m. 
on June 13, respondent wired Paulsen its best offer would be $3.25 
and $2.75 per lug delivered otherwise the deal was off. Paulsen 
received this wire on June 14. Again, on June 15, respondent wired 
Paulsen: “Sorry declining offer of four cars tomatoes mentioned.” 
Paulsen sent a day letter to complainant on June 15 quoting the con- 
tents of the two wires he had received from respondent. At 3 p. m. 
on June 17 Paulsen sent respondent a day letter advising that unless 
the drafts were paid immediately the four cars of tomatoes would be 
sold for respondent’s account. 

It is concluded that during the forenoon of June 12 the parties con- 
tracted for the purchase and sale of the four cars of tomatoes, of U. S. 
No. 1 grade, at agreed delivered prices of $3.50 per lug for size 6x6 
and larger, and $3 per lug for size 6x7, and that the tomatoes did in 
fact grade U. S. No. 1 on arrival. The sole remaining question is 
whether the agreement entered into by the parties satisfied the Mary- 
land Statute of Frauds, which respondent raised as a defense. Section 
22 of Article 83 of Flack’s Annotated Code of Maryland provides in 
part that: 

“A contract to sell or a sale of any goods or choses in action of the value of 
fifty dollars or upwards shall not be enforceable by action, unless the buyer 
shall accept part of the goods or choses in action so contracted to be sold, or 
sold and actually receive the same, or give something in earnest to bind the 
contract, or in part payment, or unless some note or memorandum in writing of 
the contract or sale be signed by the party to be charged or his agent in that 
behalf. 

“(2) * # ®, 

“(3) There is an acceptance of goods within the meaning of this section when 
the buyer, either before or after delivery of the goods, expresses by words or 
conduct his assent to becoming the owner of those specific goods.” 

Respondent contends that Paulsen had no express authority to sign 
the standard memoranda of sales as the buyer’s agents and that no such 
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authority will be implied and cites Franklin Sugar Refining Co. y, 
Kane Milling, 278 Pa. 105, 122 Atl. 231, (1923). There is nothing in 
the record to show express authority given the broker to sign mem- 
oranda of sales. However, the circumstances indicate the broker was 
agent for both parties and it has been held that, in such event, when) 
an oral agreement has been made, the broker has implied authority 
to sign a memorandum of the transaction so as to make the agreement 
enforceable. Straesser-Arnold Co. v. Franklin Sugar Refining Co.,© 
8 F (2d) 601, (C. C. A. 7th, 1925) certiorari denied, 270 U. S. 6498 
(1926) ; Miller-Crenshaw Co. v. Colorado Mill & Elevator Co., 87 FF 
(2d) 457, (C. C. A. 8th, 1937); F & W Grand Five, Ten, Twenty Five® 
Cent Store v. Eiseman, 127 S. FE. 872 (1925); and Austin Nichols & 
Co. v. Lingo, 136 Md. 183, 110 Atl. 509, (1920). 

Respondent also contends that before the broker could sign the 
memoranda so as to bind the respondent, such memoranda must bef 
received and accepted by respondent. It is not disputed that re-§ 
spondent returned the memoranda of sales to the broker immediately F 
upon receipt of same on June 14, 1948. A similar situation prevailed 
in the case of George F. Wilke and Company v. Sam Bailin, 6 A. D. 
814, 820, and it was there stated: 

“The broker, in conveying the terms of respondent's offer to complainant and 
negotiating the sale, was acting on respondent’s behalf and the memorandum of 
sale issued by the broker, which respondent refused to accept, is merely evidence 
for consideration in determining the terms and the conditions of the previously 
concluded agreement, Associated Fruit Distributors of California v. Lord and 
Spencer Company, 6 A. D. 40, and executed for the purpose of making the agree: F 
ment enforceable under the statute of frauds. Anonymous, 6 A. D. 47.” 

In concluding that the memoranda of sales did not have to be ac-| 
cepted by the respondent, we desire to point out that the Maryland § 
Statute of Frauds does not require a memorandum of sale made by an § 
agent to be delivered to his principal. 

It is concluded that respondent’s rejection of the four cars of to- ff 
matoes was without reasonable cause and in violation of section 2 of § 
the act. Reparation should be awarded complainant against respond- F 
ent in the amount of $4,598.70, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $4,598.70, with interest thereon at the 
rate of 5 per cent per annum from July 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2453) 


M. S. Totepo Co. v. VALENTINO Prizzt. PACA Doc. No. 5323. De- 
cided May 15, 1950. 


Failure to Pay Purchase Price—Default 


Where complainant alleged failure of respondent to pay the agreed purchase price 
for a carload of grapes sold and delivered to respondent, and where respond- 
ent failed to file an answer to the complaint, held, respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and respondent’s failure to pay the agreed 
purchase price is in violation of section 2 of the act, for which complainant 
is entitled to an award of reparation in the amount of the purchase price, 
with interest.* 

M. S. Toledo Co., of Los Angeles, California, complainant pro se. Mr. E. D. 
Mulwille, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Informal complaint was received November 21, 1949. Formal com- 
plaint was filed March 14, 1950, alleging that complainant sold to 


respondent 910 lidded lugs of Holy Toledo brand California Zinfan- 
del grapes on or about September 20, 1949, for a total purchase price 
plus precooling of $1,452.27, and that respondent failed to pay the 
contract price. 

An investigation was made by the Department and a copy of its 
report was served upon complainant March 25, 1950. Copies of the 
formal complaint and the report of investigation were served on the 
respondent March 23, 1950. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint and a waiver of oral hearing. Respondent 
has failed to file an answer and this proceeding is disposed of on the 
basis of the formal complaint and the report of investigation. 


FINDINGS OF FACT 


1. Complainant, M. S. Toledo, is an individual, trading as M. S. 
Toledo Company, whose address is 606 South Hill Street, Los Angeles, 
California. 


*Reference to other points involved in this case will be found in Index-Digest and SubjJect- 
Index in this issue of Agriculture Decisions.—Ed. 
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2. Respondent, Valentino Prizzi, is an individual, whose address 
is 27 Market Street, Pittston, Pennsylvania. At the time of the trans. 


action complained of herein, respondent was not licensed under the F 


act but was subject to license. In December, 1949, respondent paid 
license fee arrearage to cover the period when this transaction 
occurred. 

3. On or about September 20, 1949, complainant sold to respondent 
910 lidded lugs of Holy Toledo brand California Zinfandel grapes 
at $95 per ton, f. o. b. shipping point, plus $25 precooling charge. 

4. On or about September 21, 1949, the price was adjusted to $88 per 
ton, f. o. b. shipping point plus $25 precooling charge, or a total con- 
tract price of $1,452.27. 

5. On or about September 13, 1949, grapes of the kind, quality and 
size called for in the contract were shipped in car PFE 3281 from 
Mira Loma, California. The car, while moving in interstate com- 
merce, was diverted to respondent in Pittston, Pennsylvania. 


6. Upon arrival of the shipment at destination, respondent accepted 


the grapes but has not paid to complainant the adjusted contract. price 
of $1,452.27, or any part thereof. 
7. Formal complaint was filed within nine months after the cause 


of action accrued. 
CONCLUSIONS 


Failure of the respondent to file an answer to the complaint consti- fF 


tutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing as provided for in the rules of practice (7 CFR 47.8 


(¢)). 


The facts thus admitted are that complainant contracted to sell to F 


respondent 910 lidded lugs of Holy Toledo brand California Zinfandel 
grapes for an agreed purchase price of $1,427.27, plus a $25 precooling 
charge, or a total contract price of $1,452.27 ; that grapes meeting con- 


tract requirements were shipped in interstate commerce and accepted 
by respondent; but that respondent has not paid the contract price or [7 


any part thereof. 


Respondent’s failure to pay the agreed contract purchase price is | 


in violation of section 2 of the act. Complainant should be awarded 


reparation in the amount of $1,452.27, with interest, and the facts 


should be published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,452.27, with interest thereon at the rate 
of 5 per cent per annum from October 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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9 A. D. LADD PACKING CO. UV. COONE FRUIT STAND 631 
(No. 2454) 


Lapp Packine Co. v. Coons Fruir Stanp. PACA Doc. No. 5325. 
Decided May 16, 1950. 


Failure To Pay Purchase Price—Default 


Where it is alleged in the complaint that respondent failed to pay complainant 
the agreed purchase price of a truckload of oranges and grapefruit sold to 
respondent, and where respondent did not file an answer, held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver or oral hearing, and respondent’s failure to pay the 
purchase price is a violation of section 2 of the act, for which reparation 
should be awarded complainant.* 

Ladd Packing Company, of San Mateo, Florida, complainant pro se. Mr. B. D. 
Mulwille, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
instituted to recover the purchase price of a truckload of oranges and 
grapefruit allegedly sold to respondent on March 31, 1949, and shipped 
in interstate commerce from complainant’s place of business at San 
Mateo, Florida, on that date. Informal complaint was received Au- 
gust 9, 1949. A formal complaint was filed October 31, 1949. 

Copies of the formal complaint and the report of investigation made 
by the Department were served on respondent March 16, 1950. On 
the following day, complainant received a copy of the report of in- 
vestigation by registered mail. 

At the time of service of the complaint, respondent was notified in 
writing that it had 20 days from the time it received the complaint 
in which to file a formal answer, and that, in accordance with section 
47.8 (c) of the rules of practice, failure to file an answer would con- 
stitute an admission of the facts alleged in the complaint. Respond- 
ent has failed to file an answer, and this proceeding is disposed of on 
the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, Thomas E, Ladd, doing business 
as Ladd Packing Company whose post office address is San Mateo, 
Florida. 

2. Respondent is an individual, J. Clifford Coone, doing business 
as Coone Fruit Stand whose post office address is 49 Quogue Road, 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Riverhead, Long Island, New York. At the time of the transaction 
involved herein, respondent was licensed under the act. 

3. On March 31, 1949, complainant sold to respondent one truckload 
of oranges and grapefruit, stamped No. 2 grade. The load consisted 
of 248 boxes of oranges at an agreed price of $2.85 per box or $706.80, 
and 64 boxes of grapefruit at $1.85 per box or $118.40, total price 
$825.20, f. o. b. respondent’s truck at San Mateo, Florida, payable upon 
arrival at destination, Riverhead, Long Island, New York. 

4, The truckload of fruit was officially inspected at shipping point 
on the day of the sale. The oranges (stamped U. S. No. 2) actually 
graded U. S. No. 1. The grapefruit (stamped U. S. No. 2) was of 
U.S. No. 2 grade. The certificate of inspection shows that no decay 
was found, and that grade defects were within tolerance. 

5. Upon arrival of said truck shipment of fruit at destination, re- 
spondent accepted the commodities in compliance with the contract of 
sale, but has failed, neglected, and refused to pay complainant the 
agreed purchase price thereof. 

6. Informal complaint was filed within nine months after the cause 
of action accrued. 

CONCLUSIONS 


The complaint was served on respondent on March 16, 1950. Re- 
spondent was given 20 days from that date in which to file an answer. 
Subsequently, the period for filing an answer was extended to April 20, 
1950. No answer was filed. 

Failure of respondent to file an answer to the formal complaint con- 
stitutes an admission of the facts alleged therein and a waiver of oral 
hearing, as provided in the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that complainant sold to respondent one 
truckload of oranges and grapefruit, consisting of 248 boxes of oranges 
at $2.85 per box, and 64 boxes of grapefruit at $1.85 per box, or a total 
agreed price of $825.20; that oranges and grapefruit meeting contract 
requirements were delivered to and accepted by respondent; but that 
respondent has failed to pay any part of the agreed purchase price. 

Respondent’s failure to pay the agreed price is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $825.20, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $825.20, with interest thereon at the rate of 
5 percent per annum from April 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2455) 
PACA Doc. No. 5211.* Decided May 16, 1950. 


Dismissal—Settlement Between Parties 
Where complainant’s attorney notified the Department that the dispute had been 
settled and compromised, and authorized dismissal of the complaint, the 
complaint is accordingly dismissed. 


Mr. Robert C. Goad, of Lovingston, Virginia, for complainant. Mr. Arthur Slavin, 
of New York, New York, for respondent. Mr. James A. O’Donnell, Presiding 


Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agriculture 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed., 499a et seq.). 
In a formal complaint filed June 2, 1949, complainant asked for an 
award of reparation covering damages sustained as a result of respond- 
ent’s alleged rejection without reasonable cause of a shipment of apples 
purchased from complainant in January 1948. Respondent filed an 
answer on November 10, 1949, and requested an oral hearing. 

The case was set for oral hearing at New York City on May 19, 1950. 
By letter dated May 3, 1950, complainant’s attorney notified the De- 
partment that the matter had been settled and compromised, and the 
respondent given a full release. Complainant’s attorney authorized 
dismissal of the complaint. Accordingly, the complaint filed herein 
is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2456) 


C. H. Rosrnson Company v. O. T. Witcox. PACA Doc. No. 5332. 
Decided May 18, 1950. 


Failure to Pay Brokerage Fee—Default 


Where complainant, as broker, sold potatoes for respondent who paid complain- 
ant part of the agreed brokerage but failed to pay the balance due, held, 
that respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged therein, and respondent's failure to pay the 
balance of the brokerage is a violation of section 2 of the act for which com- 
plainant is entitled to an award of reparation.* 


Messrs. Seward R. Moore and Neil A. Riley, of Minneapolis, Minnesota, for com- 
plainant is entitled to an award of reparation.** 


Decision by Thomas J. Flavin, Judicial Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions,—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
A formal complaint was filed May 6, 1948, alleging that complainant 
negotiated contracts for the sale by respondent of 12 carloads of po- 
tatoes and that respondent failed to pay complainant $267.50, the 
balance of the agreed brokerage. 

A copy of the report of investigation made by the Fruit and Vege- 
table Branch of the Department was served upon complainant on 
May 2, 1949. A copy of the report of investigation and a copy of the 
formal complaint were served upon respondent on May 5, 1949. 

At the time of service of the formal complaint, respondent was noti- 
fied in writing that he would have 20 days thereafter within which to 
file an answer and that, in accordance with section 47.8 (c) of the rules 
of practice, the failure to file an answer would constitute an admis- 
sion of the facts alleged in the formal complaint. Respondent has 
failed to file an answer and this proceeding is being disposed of on the 
basis of such default. 


FINDINGS OF FACT 


1. Complainant is a corporation, C. H. Robinson Company, whose 
address is 430 Oak Grove Street, Minneapolis, Minnesota. 

2. Respondent is an individual, O. T. Wilcox, whose address is 
Greenville, Michigan. At the time of the transaction involved herein, 
respondent was licensed under the act. 

3. During November 1947, in the course of interstate commerce, re- 
spondent employed complainant to negotiate contracts for the sale 
of 12 carloads of potatoes. Respondent agreed to pay complainant 
brokerage totaling $285. Contracts of sale were negotiated by com- 
plainant in accordance with the instructions given by respondent. 

4. Respondent has paid complainant $117.50 of the total agreed 
brokerage and is now indebted to complainant for the balance of 
$167.50. 

5. The formal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged therein as provided in 
the rules of practice (7 CFR 47.8 (c)). The facts thus admitted are 
that complainant negotiated contracts for the sale of potatoes by re- 
spondent; that respondent agreed to pay complainant brokerage of 
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$985; and that respondent paid complainant $17.50, but failed and 
refused to pay the balance of $267.50. 

The report of investigation shows that subsequent to the filing of 
the formal complaint respondent made payments to complainant total- 
ing $100. Therefore, the amount now due complainant is $167.50. 

The failure of respondent to pay complainant for brokerage services 
is in violation of section 2 of the act. Reparation should be awarded 
complainant in the amount of $167.50, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $167.50, with interest thereon at the 
rate of 5 percent per annum from December 1, 1947, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2457) 
PACA Doe. No. 5201.* Decided May 18, 1950. 
Dismissal—Withdrawal of Complaint 


Complaint for reparation dismissed upon request of complainant. 
Complainant pro se. Respondent pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
A formal complaint was filed on September 26, 1949, for the recovery 
of the purchase price of a quantity of citrus fruit alleged to have been 
sold to respondent. An answer was filed by respondent on October 
98, 1949. 

Before completion of the submission of evidence under the shortened 
procedure (section 47.20 of the rules of practice), complainant re- 
quested the Department, by letter dated May 10, 1950, to dismiss the 
complaint. Accordingly, the complaint filed herein is dismissed. 

Copies hereof shall be served upon the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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(No. 2458) 


INLAND Emptre Frozen Foops Co. v. Furnt Frozen Foon, Inc. PACA 
Doc. No. 5062. Decided May 23, 1950. 


Failure to Pay Balance of Purchase Price 


Where complainant sold and delivered to respondent 1200 50-pound cartons of 
frozen fancy peas, respondent failed to make payment of the purchase price, 
and the parties entered into a settlement agreement for an allowance to 
respondent and for the release of portions of the shipment upon installment 
payments by respondent, and respondent failed to make payment of the 
balance due under the settlement agreement, held, respondent’s failure to 
pay constitutes a violation of the act, for which reparation, with interest, 
should be awarded complainant.* 

. Max Tirschwell, of New York, New York, for complainant. Mr. Jacob M. 
Zinaman, of New York, New York, for respondent. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
Complainant alleges that on or about July 29, 1947, it sold to respond- 
ent 1,200 50-pound cartons of frozen peas at an agreed price of 1414 
cents per pound, f. o. b. shipping point, Freewater, Oregon, a sight 
draft to be attached to the bill of lading for shipment at once. Com- 
plainant also alleges that peas which met contract specifications were 
shipped to respondent at Asbury Park, New Jersey, on August 1, 
1947, and that following respondent’s refusal to pay the draft as 
agreed, the peas were stored in the Monmouth Cold Storage at Asbury 
Park, where they still remain except for such portions as were released 
to respondent by complainant. It is further alleged that the matter 
was settled on or about May 21, 1948, at which time respondent turned 
over to complainant’s attorney a series of checks on which complainant 
received only $3,302.50, leaving a balance due from respondent of 
$4,950, for which complainant seeks reparation. 

Respondent filed an answer in which the allegations of the complaint 
were denied except those referring to the arrival and storage of the 
peas, a mutually agreed upon allowance, and the payment of $3,302.50 
to complainant, all of which were admitted. By way of separate 
defense respondent alleged that complainant delivered 60,000 pounds 
of Frozen Fancy Peas, which were not in accordance with a sales 
memorandum calling for delivery of 45,000 pounds of Grade A Frozen 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Thomas Laxton Peas in 50-pound containers, 1947 pack, at 1414 cents 
per pound. 

On November 26, 1948, the parties were served by registered mail 
with copies of the report of investigation made by representatives of 
the Fruit and Vegetable Branch. On the same day a copy of the 
complaint was served by registered mail upon respondent. A hear- 
ing was held in New York City on December 9, 1949, and January 3 
and 13, 1950. The hearing on December 9, 1949, was continued to 
January 3, 1950, upon agreement of counsel for both parties who in- 
dicated the possibility of the matter being settled. The hearing on 
January 3 was continued to January 13, 1950, at the request of com- 
plainant’s counsel who stated for the record that complainant had 
agreed to accept the sum of $3,250 in full settlement of the matter, with 
respondent’s certified check in this amount to be mailed to complain- 
ant’s attorney on January 5, 1950. At the hearing on January 13 
complainant was represented by counsel. No one appeared for re- 
spondent. No witnesses testified at the hearing, the record consisting 
of a statement by complainant’s counsel and the Department’s report 
of investigation. Complainant’s attorney stated that the total amount 
received on the agreed purchase price from respondent was $3,300, 
leaving a balance due complainant in the sum of $4,952.50. 

A few minutes prior to the hearing on January 13, 1950, the pre- 
siding officer received a long distance call from Sanford C. Flint, re- 
spondent’s president, who advised that the peas were in the course 
of being sold to a soup manufacturer and that payment therefor 
would be received in a few days at which time respondent would pay 
complainant’s attorney the agreed amount of the settlement. The 
presiding officer informed Mr. Flint that there could be no further 
delay in disposing of the hearing phase of the proceeding and that in 
the event the parties actually negotiated a settlement an appropriate 
order would be entered in due course. 


FINDINGS OF FACT 


1. Complainant, Inland Empire Frozen Foods Co., is a corporation 
whose post office address is Pendleton, Oregon. 

2. Respondent is a corporation, Flint Frozen Food, Inc., trading 
as Monmouth Products Co., whose post office address is 1010 Corlies 
Street, Asbury Park, New Jersey. Respondent was not licensed under 
the act at the time of the transaction involved herein, but was subject to 
license. Prior to the date of the transaction respondent had applied 
for a license and subsequently was issued a license. 

3. On or about July 29, 1947, the parties entered into an agreement, 
in the course of interstate commerce, for the sale by complainant to 
respondent of 1,200 50-pound cartons of Frozen Fancy Peas, straight 
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pack, 1947 crop, at an agreed price of 1414 cents per pound, or a total 
price of $8,700, f. o. b. shipping point, Freewater, Oregon, sight draft 
to accompany bill of lading for shipment at once. It was agreed that 
shipping point Federal inspection certificates, showing the peas to be 
Fancy grade, would be final and binding on both parties. The con- 
tract of sale was negotiated by James F. Wilson Company, 226 
National Building, Seattle 4, Washington, and Lewis-Martin Corpo- 
ration, 110 East 42nd Street, New York 17, New York, who acted as 
agents for both complainant and respondent. Sales Memorandum 
No. 2744 covering the sale was executed by the Lewis-Martin Corpo- 
ration on July 25, 1947. The sale was confirmed by the James F. 
Wilson Company on July 29, 1947. 

. 4, On or about August 5, 1947, in car PFE 100488, complainant 
shipped from Freewater, Oregon, to respondent at Asbury Park, New 
Jersey, the quantity, kind, quality, grade, and size of peas called for 
by the contract between the parties. Complainant’s sight draft, in- 
voice, bill of lading, and shipping point inspection certificates were 
forwarded to the Asbury Park National Bank, Asbury Park, New 
Jersey. 

5. Upon arrival of car PFE 100488 at destination on or about Au- 
gust 18, 1947, respondent failed to pay complainant’s draft and re- 
quested 10-days time. Thereafter, at respondent’s request the peas 
were stored in complainant’s name in respondent’s cold storage, Mon- 
mouth Cold Storage Company, 1010 Corlies Avenue, Asbury Park, 
New Jersey. 

6. In order to avoid litigation and for the purpose of obtaining pay- 
ment of the draft, complainant granted respondent an allowance of 
$797.50 against the agreed purchase price of $8,700. 

7. On May 19, 1948, the parties agreed to settle the matter on the 
following basis: Respondent turned over to complainant’s attorney 
a series of checks totalling $7,902.50, the first of which checks was 
dated May 19, 1948. The remaining checks, each in the sum of $1,000, 
were payable 10 days apart with the final check for $902.50 being 
dated July 29, 1948. Respondent also made available a check for 
$350 representing the approximate amount of interest. The parties 
also agreed that respondent would make immediate payment of freight 
and warehouse charges; that title to the peas would remain in com- 
plainant until the full amount due was paid by respondent; and that 
complainant would release to respondent 150 cases of peas with each 
payment of $1,000. 

8. In accordance with the settlement agreement entered into by the 
parties on May 19, 1948, complainant’s attorney presented respondent’s 
checks for payment and received partial payment of $3,300. 
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9. There remains due and owing from respondent to complainant 
the difference between the agreed purchase price ($8,700) plus interest 
($350), less the allowance made by complainant ($797.50), or 
$8,252.50, and the amount paid to complainant by respondent ($3,300), 
or a total of $4,952.50, no part of which has been paid. 

10. Informal complaint was filed on October 5, 1947, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Respondent did not appear, nor was it represented at the hearing 
held on January 13, 1950. Respondent is therefore deemed to have 
waived the right to an oral hearing in the proceeding. Section 47.15 
(d) (2) of the rules of practice, 7 CFR 47.15 (d) (2). 

Complainant contends that the transaction was covered by Lewis- 
Martin Corporation Sales Memorandum No. 2744. On the other hand, 
respondent alleged in its answer and by way of separate defense that 
Sales Memorandum No. 2743, as modified and superseded by Sales 
Memorandum No. 2747, controls. To be acceptable, such allegation 
necessarily would have to be supported by a preponderance of com- 
petent and reliable evidence. This respondent failed to present, since 
no evidence whatever was presented by respondent at the oral hearing. 

In the absence of sworn testimony being offered by either side at the 
hearing, it becomes necessary to consider the Department’s report of 
investigation which is the only evidence of record in this proceeding. 
This report, consisting of 28 exhibits, discloses the following informa- 
tion: 

A valid contract of purchase and sale, as detailed in paragraph 3 of 
the findings, was negotiated by the parties’ brokers. At the time the 
car of peas arrived at Asbury Park, New Jersey, on or about August 18, 
1947, respondent, being unable to pay the agreed purchase price, re- 
quested a period of 10 days within which to pick up the sight draft 
and suggested that complainant authorize the freight agent at Asbury 
Park to unload the car and place the commodity in the Monmouth 
Cold Storage warehouse, respondent to pay all freight charges. Com- 
plainant agreed to respondent’s request and issued instructions for 
the release of the bill of lading to the freight agent. Thereafter 
respondent failed to pay the draft, as agreed. Following numerous 
requests made of respondent, without avail, to pay the purchase price, 
complainant filed an informal complaint with the Department on 
October 5, 1947. 

In response to requests for information by the Department, re- 
spondent advised that Federal inspection had been requested and 
that if such inspection showed the peas to be of Grade A quality the 
draft would be paid. Inspection of 953 cartons of peas, the total 
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amount then remaining in storage, was made on October 29, 1947. Of 
the 12 samples inspected, 11 were found to be U. S. Grade A or U. S. 
Fancy, the remaining sample was found to be U. S. Grade D or Sub- 
standard because of varietal mixture. This one sample resulted in 
the entire lot being shown as failing to meet U. S. Grade A or U. S. 
Fancy. 

On November 12, 1947, the broker, James F. Wilson Company, 
addressed a letter to the Department calling attention to the fact 
that inspection covered a total of only 953 cartons of peas which 
_would indicate respondent had withdrawn 247 cartons without author- 
ity from complainant. The broker also pointed out that the inspector 
was unable to locate any cartons bearing two of complainant’s code 
. numbers which were covered by the shipping point inspection certifi- 
cates ; that two other code numbers were found by the inspector, neither 
of which was listed in the original inspections nor had they been 
assigned by complainant; and that the inspector was unable to identify 
the lot number with the warehouse receipt; all of which indicated 
evidence of mishandling. 

On January 13, 1948, a representative of the Fruit and Vegetable 
Branch conducted an investigation in the matter at respondent’s 
place of business and ascertained the following facts: Respondent’s 
president, Sanford C. Flint, admitted that Sales Memorandum 2744 
stated the contract correctly. Flint also admitted that upon arrival 
of the shipment at Asbury Park he informed the broker, Lewis-Martin 
Corporation, he was unable to pay for the peas, promising that if 
arrangements could be made for placing the peas in the Monmouth 
Cold Storage he would pay the draft in 10 days. Flint admitted that 
in September 1947 he had again promised his broker to pay the draft. 
Investigation disclosed that as of January 13, 1948, only 780 cartons of 
the peas remained in storage. Flint claimed an additional 406-carton 
Jot was part of complainant’s shipment but investigation showed this 
particular lot to be the property of persons other than complainant. 
M. Lowenthal of the Lewis-Martin Corporation informed the Branch 
representative he had a definite understanding with Flint that ship- 
ping point Government inspection certificates showing the peas to be 
of the required Fancy grade were to be final and binding on both 
parties. 

A letter was sent to respondent by the Department under date of 
April 9, 1948, reading in part as follows: 

“We are in receipt of letter from complainant dated April 3, 1948, advising 
that during the Atlantic City convention, an adjustment of 5¢ per pound was 
mutually agreed upon in connection with 319 cases of peas found to be offgrade. 
The complainant states that you first promised to pay its invoice at New York, 


but later telephoned and stated that money expected from an insurance adjust- 
ment had not been received and asked that the draft be reentered, assuring that 
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it would be paid within five days. According to complainant’s statements, the 
draft is as yet unpaid.” 
Respondent’s reply, dated April 12, 1948, was in part: 


“We had anticipated that this matter would be settled six weeks ago but due 
to a very large number of fires the fire insurance company adjustment bureau 
has been so far behind in the work that they have not been able to get the loss 
adjusted. As soon as we receive the payment of this insurance, settlement will 
be made immediately with the Inland Empire Frozen Food Company of Pendle- 
ton, Oregon.” 

In addition to the foregoing, which represents the facts as de- 
veloped in the report of investigation, the hearing record contains in 
full the contents of a letter addressed to respondent by complainant’s 
attorney under date of May 21, 1948. This letter confirmed in detail 
the arrangements made by the parties to settle the controversy and 
its material provisions are set forth in paragraph 7 of the findings. 
Complainant received from respondent only a part payment of the 
total amount due under the terms of this settlement. 

The record establishes clearly and convincingly that respondent 
has violated section 2 of the act by failing and refusing to make full 
payment promptly to complainant for the peas involved in this con- 
troversy. Respondent submitted not one iota of evidence to support 
the allegations of its separate defense. On the contrary, the record is 
replete with admissions by respondent of its indebtedness to com- 
plainant and reveals oft-repeated broken promises made by respondent 
over a period of almost 214 years to pay various sums in settlement. 
As recently as December 9, 1949, respondent requested and was granted 
an adjournment of the hearing scheduled for that date in order that 
the parties might work out some adjustment of the matter. There- 
after, at the adjourned hearing held on January 3, 1950, the record 
shows complainant agreed to accept the sum of $3,250 in full settlement 
of the entire matter, with respondent’s certified check in that amount 
to be mailed from Asbury Park on January 5 so as to arrive in New 
York City on the following day. In the circumstances, the hearing 
was again continued to January 13, 1950, at which time neither re- 
spondent nor its attorney appeared. However, the presiding officer 
received a telephone call from Mr. Flint a few minutes before the 
hearing was called toorder. Mr. Flint stated that the peas were being 
sold to a soup manufacturer and that as soon as payment was received 
he would communicate with complainant’s counsel and make settle- 
ment. To date, no such payment has been made to complainant. 

It is concluded that respondent’s failure to pay to complainant the 
balance due on the purchase price of the peas constitutes a violation of 
section 2 of the act. The balance due is $4,952.50, as stated in Finding 
of Fact No. 9. The pleadings indicate respondent paid $3,302.50, 
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The record was later corrected to show that payments totaling $3,300 
were made by respondent. Complainant should be awarded repara- 
tion in the amount of $4,952.50, with interest, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $4,952.50, with interest thereon at 5 per- 
cent per annum from June 1, 1948, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





(No. 2459) 


RosentHaL Company, Inc. v. Intrnois WHOLESALE Propuce Com- 
pany. PACA Doc. No. 5333. Decided May 23, 1950. 


Failure to Pay Purchase Price—Default 


Where complaint alleged failure of respondent to pay the agreed purchase price 
for two carloads of watermelons sold to and accepted by respondent, and 
where respondent failed to file an answer, held, that respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the complaint, 
and respondent’s failure to pay the agreed purchase price is in violation 
of section 2 of the act for which reparation, with interest, should be awarded 


complainant.* 


Messrs. Foley & Foley, of Chicago, Illinois, for complainant. Mr. Webster P. 
Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.), 
instituted to recover the purchase price of two carloads of watermelons 
sold by complainant to respondent in June and July, 1948. Informal 
complaint was received by the Chicago, Illinois, office of the Regulatory 
Division on February 2, 1949. A formal complaint was filed December 
13, 1949. 

A copy of the report of investigation made by the Department was 
served on complainant’s attorney on March 27, 1950. The copies of 
the formal complaint and report of investigation sent by registered 
mail to respondent on March 22, 1950, were returned with the notation, 
“left notice,” on the envelope. In accordance with section 47.4 of 
the rules of practice, these copies were remailed to the last known 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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address of respondent by regular mail on April 6, 1950. Such service 
is attested to in the file on this case by the certificate of the person 
who mailed said copies by regular mail. 

At the time of service of the complaint respondent was notified in 
writing that it had 20 days from the time it received the complaint in 
which to file a formal answer, and that, in accordance with section 
47.8 (c) of the rules of practice, failure to file an answer would con- 
stitute an admission of the facts alleged in the complaint. Respondent 
has failed to file an answer, and this proceeding is disposed of on 
the basis of such default. 


FINDINGS OF FACT 


i. Complainant, Rosenthal Company, Inc., is a corporation whose 
post office address is 1425 South Racine Avenue, Chicago, Illinois. 

2. Respondent, Illinois Wholesale Produce Company, is a partner- 
ship composed of Ted Miller and Tony DiGiovanni whose post office 
address is 1226 South Church Street, Rockford, Illinois. At the time 
of the transactions involved herein respondent was licensed under 
the act. 

3. On or about June 16, 1948, in the course of interstate commerce, 
complainant sold to respondent one carload of watermelons loaded 
in car TP 22140, at an agreed price of $170.50 and on the following 
terms: “Inspected and accepted track Chicago final.” Respondent 
inspected the shipment in the car at Chicago. 

4. On or about July 27, 1948, in the course of interstate commerce, 
complainant sold to respondent one carload of watermelons loaded 
in car MP 52481 at an agreed price of $260.53 and on the following 
terms: “Inspected and accepted track Chicago final.” 

5. Both cars were shipped from loading points in the State of Texas 
to Chicago, and were there sold to respondent and diverted to Rock- 
ford, Illinois. 

6. Upon arrival of these commodities at Rockford, Illinois, respond- 
ent accepted both shipments in compliance with the contracts of sale, 
but has refused or neglected to pay complainant any part of the 
purchase price thereof. 

7. Informal complaint was filed within nine months after the causes 
of action accrued. 


CONCLUSIONS 
Failure of respondent to file an answer to the complaint constitutes 


an admission of the facts alleged in the complaint as provided in the 
rules of practice (7 CFR 47.8 (c)). 

The facts presented in the case are that complainant sold to re- 
spondent two carloads of watermelons loaded in cars TP 22140 and 
MP 52481 for a total agreed price of $431.03, “Inspected and accepted 
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track Chicago final”; that both cars were delivered to and accepted by 
respondent in compliance with the contract of sale, but that respondent 
has refused or neglected to pay the purchase price, or any part thereof. 
Respondent’s failure to pay the agreed price is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation in the 
amount of $431.03, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $431.03, with interest thereon at the rate 
of 5 percent per annum from August 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2460) 


Tonasket Et.is-Forpe Growers AND PrsuAstIN Frurr GROWERS 
AssociATION v. EpMonson Brokerage Company. PACA Doc. 
No. 5312. Decided May 23, 1950. 


Failure to Pay Balance of Losses on Resale—Assignment—Default—Damages 


Where respondent contracted with complainant’s assignor for the purchase of 
two carloads of apples but subsequently refused to accept delivery of either 
shipment and agreed to reimburse the shippers for any losses sustained on 
resale of the apples but has paid only a part of these losses, and has failed 
to answer the complaint, it is held, that failure to answer constitutes an ad- 
mission of the facts alleged in the complaint and a waiver of oral hearing, 
and failure to pay is in violation of the act, and complainants’ assignee should 
be awarded reparation in the amount of the unpaid balance of the losses 
sustained on resale of the produce.* 


Gwin, White & Prince, Inc., of Seattle, Washington, for complainants. Mr. John 
T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
instituted for the recovery of the loss alleged to have been sustained 
on resale of two carloads of apples after rejection by respondent. 
Formal complaint was filed on April 12, 1948. A copy of this com- 
plaint together with a copy of the report of investigation made by 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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the Department was served on respondent on January 20, 1950. On 
January 23, 1950, a copy of the report of investigation was served on 
complainants’ agent and assignee. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute a waiver of hearing and an admis- 
sion of the facts as alleged in the complaint. Respondent has failed 
to file an answer and this proceeding is being disposed of on the basis 


of such default. 
FINDINGS OF FACT 


1. Complaint, Tonasket Ellis-Forde Growers, is a corporation whose 
address is Tonasket, Washington. Complainant, Peshastin Fruit 
Growers Association, is a corporation whose address is Peshastin, 
Washington. 

2. Respondent is an individual, Robert Lawrence Edmonson, trad- 
ing as Edmonson Brokerage Company, whose address is 802-806 South 
Sixth Street, Columbus, Mississippi. At the time of the transaction 
complained of herein respondent was licensed under the act. 

3. On October 11, 1947, respondent contracted to purchase from 
Tonasket Ellis-Forde Growers one carload of 798 boxes of “C” grade 
Delicious apples at the f. o. b. price of $1.70 per box, or $1,356.60 for 
the carload, which had been shipped on October 8, 1947, by the To- 
nasket Ellis-Forde Growers in car FDEX 9100 from Tonasket, Wash- 
ington. On the same day the shipment was diverted to Columbus, 
Mississippi, “advise” Edmonson Brokerage Company. 

4. On October 11, 1947, respondent contracted to purchase from 
Peshastin Fruit Growers Association one carload of 798 boxes of Com- 
bination Extra Fancy and Fancy Delicious apples at the f. 0. b. price 
of $2.80 per box, or $2,245.40 for the carload, to be shipped from 
Peshastin, Washington, the following week. Apples meeting the 
requirements of this contract were shipped on October 13, 1947, in 
car ART 21595, to Columbus, Mississippi, “advise” Edmonson Broker- 
age Company. 

5. On October 22, 1947, and before either of the shipments had 
reached Columbus, Mississippi, respondent sent a telegram to com- 
plainants’ agent, Gwin, White & Prince, Inc., and thereafter called 
by telephone requesting release from the purchase of the apples and 
diversion elsewhere of both of the shipments. Cancellation of the 
contracts was refused, but Gwin, White & Prince, Inc., as agent for 
complainants, offered to resell the apples for respondent’s account, 
which offer was accepted by respondent. 
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6. On October 23, 1947, the apples contained in car ART 21595 
shipped by the Peshastin Fruit Growers Association were sold to the 
Arnold Fruit Company of Jacksonville, Florida, at an f. o. b. price 
of $1,995, or at a loss to the shipper of $239.40 on this carload. On 
the following day the apples shipped by the Tonasket Ellis-Forde 
Growers in car FDEX 9100 were sold to James G. Coleman of Colum- 
bia, South Carolina, at an f. o. b. price of $1,197, or at a loss to the 
shipper of $159.60. The loss thus sustained on resale of these two car- 
loads of apples amounted to $399 of which the respondent has paid 
$199.50, leaving an unpaid balance of $199.50. 

“7. On February 21, 1949, complainants assigned to Gwin, White & 
Prince, Inc., Seattle, Washington, all their claims against respondent 
in connection with the two shipments here involved. 

8. Formal complaint was filed in this proceeding on April 12, 1948, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer in this proceeding con- 
stitutes an admission of the facts alleged in the complaint, as pro- 
vided in the rules of practice (7 CFR 47.8 (c)). Furthermore, re- 
spondent has admitted, in letters written to the Department, that he 
owes the full amount claimed and he has made two payments in con- 
nection with these transactions. The record discloses that after re- 
spondent agreed to a resale of the shipments in controversy the apples 
were resold for the best prices obtainable, but these sales were for an 
amount $399 less than the contract price to respondent. After the 
complaint was filed in this proceeding, the claims were assigned to 
Gwin, White & Prince, Inc., of Seattle, Washington. Respondent 
subsequently paid $199.50 to the assignee, thus reducing the claim to 
$199.50. Respondent’s failure to pay the full amount due under the 
contract for resale of the apples is in violation of section 2 of the act. 
Reparation should be awarded complainants’ assignee, Gwin, White 
& Prince, Inc., in the sum of $199.50, with interest, and the facts should 
be published. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to Gwin, White & Prince, Inc., assignee of complainants, as repara- 
tion, $199.50, with interest thereon at the rate of 5 percent per annum 
from November 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2461) 
PACA Doc. No. 5328.* Decided May 24, 1950. 
Dismissal—Settlement between Parties 


Where the Department has been notified that the parties entered into a settle- 
ment agreement which provides for a dismissal of the complaint, the com- 


plaint is accordingly dismissed. 
Complainant pro se. Mr. Joseph C. Patis, of Chicago, Illinois, for respondent. 
Mrs. Ilene M. Crigicr, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
DISMISSAL ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
Complaint was filed for damages alleged to have been sustained as 
a result of respondent’s refusal to accept and pay for a quantity of 
blueberries. Respondent filed an answer denying liability and re- 
questing an oral hearing. 

By letter dated May 16, 1950, counsel for respondent transmitted 
to the Department a Mutual Release, signed by both parties, stating 
the terms of a settlement agreement reached by the parties. In the 
same instrument the parties agreed that the complaint filed in this pro- 
ceeding should be dismissed. Accordingly, the complaint herein is 


dismissed. 


(No. 2462) 


Mar Rostnson v. Greorce C. Estes, t/a Estes Market. PACA Doc. 
No. 5336. Decided May 26, 1950. 


Failure to Pay Balance of Purchase Price—Default 


Where respondent failed to pay the balance of the agreed purchase price of 
one carload and one truckload of watermelons and failed to file an answer, 
held, respondent’s failure to file an answer constitutes an admission of 
the facts alleged in the complaint, and his failure to pay the balance of the 
agreed purchase price is a violation of section 2 of the act for which 
reparation, with interest, should be awarded complainant.** 


Mr. Wallace E. Sturgis, of Ocala, Florida, for complainant. Mr. Webster P. 
Mazson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a e¢ seq.), 
instituted to recover the balance of the purchase price of one carload 
and one truckload of watermelons allegedly sold by complainant to 
respondent on May 18, 1948, and delivered to respondent in compliance 
with the contract of sale. Informal complaint was received by the 
Department on July 13, 1948. Formal complaint was filed January 
12, 1950. 

- A copy of the formal complaint was served on respondent by regis- 
tered mail on March 30, 1950. On the same date, both parties received 
copies of the report of investigation made by the Fruit and Vegetable 
Branch. 

At the time of service of the complaint, respondent was notified in 
writing that he had 20 days from the time he received the complaint 
in which to file a formal answer, and that, in accordance with section 
47.8 (c) of the rules of practice, failure to file an answer would con- 
stitute an admission of the facts alleged in the complaint. Respondent 
has failed to file an answer, and this proceeding is disposed of on the 
basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, Mat Robinson, whose post office 
address is Weirsdale, Florida. 

2. Respondent is an individual, George C. Estes, doing business as 
Estes Market, whose address is East 4th Street and Ashland Road, 
Mansfield, Ohio. At the time of the transaction involved herein 
respondent was licensed under the act. 

3. On or about May 18, 1948, complainant, by oral contract, sold to 
respondent one carload and one truckload of watermelons. The melons 
were inspected by respondent at Weirsdale. The total agreed price for 
the carload and the truckload was $800 f. 0. b. Weirsdale, Florida. 
However, because of an error in computing the price, respondent paid 
and complainant accepted only $680 in travellers’ checks as the full 
purchase price, at the time of the sale. 

4, Shortly after respondent departed with the truckload of water- 
melons from complainant’s place of business at Weirsdale, Florida, 
complainant detected the error, and in his own truck overtook re- 
spondent’s truck on the highway. There the parties agreed that an 
error had been made in computing the purchase price, and that, in 
addition to the $680 already paid, a balance of $120 was still due. Re- 
spondent gave to complainant his personal check for that amount as 
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payment in full for the entire purchase, and proceeded with the truck- 
load of watermelons to his place of business at Mansfield, Ohio. 

5. The carload of melons purchased at the same time was subse- 
quently delivered to and accepted by respondent at Mansfield, Ohio, 
in accordance with the terms of the oral contract. 

6. Respondent’s personal check for $120 was dishonored upon pre- 
sentation in due course for the reason that respondent, after returning 
to Mansfield, Ohio, had stopped payment thereon. Respondent has 
since failed, neglected, or refused to pay this amount, which he agreed 
was the balance due. 

7. Informal complaint was filed within 9 months after the cause of 


action accrued. 
CONCLUSIONS 


The complaint in this proceeding was served upon respondent on 
March 30, 1950, and he was given 20 days from that date in which to 
file an answer. Subsequently, at the request of respondent’s attorney, 
the period for filing an answer was extended to May 1, 1950. No an- 
swer has been filed. 

Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged therein, as provided in 
the rules of practice (7 CFR 47.8 (c)). 

The facts presented in the case are that respondent, by oral contract, 
purchased from complainant one carload and one truckload of water- 
melons at an agreed price of $800, f. o. b. Weirsdale, Florida; that the 
size and quality of the melons were selected and approved by re- 
spondent, in person, while the melons were being loaded; that the sum 
of $680 was paid in travellers’ checks to complainant at the time of 
the sale, which amount was thought to be the full purchase price, 
through an error in computation; that both the carload and the truck- 
load of watermelons were delivered to respondent in compliance with 
the contract; that after respondent had departed from Weirsdale, 
Florida, with the truckload, complainant overtook him on the highway 
and pointed out the error in their computation of the purchase price; 
that the parties then agreed that $800 should have been paid as the 
full purchase price, and respondent gave complainant his personal 
check for the balance due of $120, but subsequently stopped payment 
on the check, and has since refused to pay the $120 balance or any 
part thereof, 

Respondent’s failure to pay the balance of the agreed price is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $120 plus interest, and the facts should be 
published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $120, with interest thereon at the rate of 
5 percent per annum from June 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2463) 


‘Mavrice A. Goster v. Myer Coun, Inc. PACA Doc. No. 5340. - De- 
cided May 26, 1950. 


Failure to Pay Purchase Price—Default 


Where complainant alleged failure of respondent to pay the agreed purchase 
price for 75 crates of Honeydew melons sold and delivered to respondent, 
and where respondent failed to file an answer to the formal complaint, held, 
respondent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint, and his failure to pay the agreed purchase price is in 
violation of section 2 of the act, for which complainant should be awarded 
reparation in the amount of the purchase price, with interest.* 


Mr. Maurice A. Gobler, of Philadelphia, Pennsylvania, complainant pro se. Mr. 
E. D. Mulwille, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Formal complaint was filed March 8, 1950, alleging that complainant 
sold to respondent 75 crates of Honeydew melons for an agreed pur- 
chase price of $290, and that respondent failed to pay the contract 
price. An investigation was made by the Department and a copy of 
its report was served upon the complainant on March 27, 1950. On 
the same date, copies of the formal complaint and the report of inves- 
tigation were served on the respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute an admission of the facts alleged 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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in the complaint. Respondent has failed to file an answer and this 
proceeding is disposed of on the basis of the formal complaint and 
the report of investigation. 


FINDINGS OF FACT 


1. Complainant, Maurice A. Gobler, is an individual whose address 
is 807 Fruit Trade Building, Dock and Granite Streets, Philadelphia, 
Pennsylvania. 

2. Respondent, Myer Cohn, Inc., is a corporation whose address is 
P. O. Box 52, Albany, New York. At the time of the transaction 
complained of herein, respondent was licensed under the act. 

3. On or about October 19, 1949, complainant sold to respondent 75 
crates of Honeydew melons for the agreed purchase price of $290. 

4. Honeydew melons of the kind, qua!ity, quantity, and grade called 
for in the contract were shipped in interstate commerce to the respond- 
ent in Albany, New York. 

5. Upon arrival of the shipment at destination, respondent accepted 
the Honeydew melons but has not paid to complainant the contract 
price of $290 or any part thereof. 

6. Formal complaint was filed within nine months after the cause 


of action accrued. 
CONCLUSIONS 


Failure of respondent to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint as provided for in 
the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that the complainant contracted to sell 
to respondent 75 crates of Honeydew melons for an agreed purchase 
price of $290; that Honeydew melons meeting contract requirements 
were shipped in interstate commerce and accepted by respondent; but 
that respondent has not paid the contract price or any part thereof. 

Respondent’s failure to pay the agreed contract purchase price is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $290, with interest, and the facts should 


be published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $290, with interest thereon at the rate 
of 5 per cent per annum from November 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2464) 


American Fruit Growers, Inc. v.S. D. Monasn Propuce Co. PACA 
Doc. No. 5186. Decided May 31, 1950. 


Failure of Buyer to Accept Produce and Pay Loss Incurred on Resale after 
Rejection 


Where complainant tendered delivery to respondent of one carload of cabbage 
meeting contract requirements specifying “18-20 heads per crate,” respondent 
refused to accept delivery, and a loss was incurred on complainant's resale 
of the shipment, held, respondent’s rejection of the cabbage was in violation 
of section 2 of the act for which reparation, plus interest, should be awarded 
complainant.* 


. Harry 8. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr. Fred 
Stua, of Cleveland, Ohio, for respondent. Mrs. Ilene M. Crigler, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding arising under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U. S. C., 1946 ed., 499a 
et seg.). Complainant alleges that it sold and delivered to respondent 
a carload of cabbage; that the cabbage met contract requirements; but 
that upon arrival of the shipment at destination it was rejected by 
respondent. It is further alleged that resale of the shipment made by 
the broker, at complainant’s request, resulted in a net loss to com- 
plainant of $375.89, for which reparation is sought. A copy of the 
report of investigation prepared by the Regulatory Division was served 
by registered mail upon the complainant on September 23, 1949. A 
copy of the formal complaint, and a copy of the report of investiga- 
tion, were served by registered mail upon respondent on September 24, 
1949. Respondent filed an answer to the formal complaint in which 
it is alleged that the cabbage delivered by complainant failed to meet 
contract requirements in that it was of a larger size than agreed upon. 
Respondent takes the position that its rejection of the shipment was 
therefore justified and that it is not liable to complainant in any 
amount. 

The amount involved is less than $500. The case is therefore han- 
dled in accordance with the shortened method of procedure provided 
by the rules of practice. 


FINDINGS OF FACT 


1. Complainant is a corporation, American Fruit Growers, Inc., 
whose post office address is 1116-1117 Oliver Building, Pittsburgh, 
Pennsylvania. 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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2. Respondent is an individual, Sam Dave Monash, trading as the 
S. D. Monash Produce Company, whose post office address is Unit 3, 
Northern Ohio Food Terminal, Cleveland 15, Ohio. At the time of 
the transaction involved herein respondent was licensed under the act. 

3. On or about April 4, 1949, in the course of interstate commerce, 
and through negotiations conducted by the brokerage firm of Arthur 
G. Benzle & Son of Cleveland, Ohio, which acted as agent for both 
parties in conducting such negotiations, the parties entered into an 
agreement for the sale by complainant to respondent of one carload 
of U. S. No. 1 cabbage in crates, “approx 18-20 heads to crate,” at an 
agreed price of $1.75 per crate delivered, shipment to be made from 
loading point in the State of Florida to respondent at Cleveland, Ohio. 

4. On or about April 4, 1949, complainant shipped from loading 
point in the State of Florida, in car MDT 19507, consigned to com- 
plainant at Waycross, Georgia, one carload, containing 480 crates, of 
U. S. No. 1 green cabbage meeting contract requirements. On or 
about April 5, 1949, complainant diverted the cabbage to complainant, 
advise respondent, at Cleveland, Ohio. The shipment arrived in 
Cleveland on or about April 8, 1949, and was rejected by respondent. 

5. A Federal inspection of the cabbage in car MDT 19507 was com- 
pleted at Shawnee Siding, Florida, at 4:45 p. m., April 4, 1949. The 
inspection certificate evidencing this inspection contains the following 
information: 

“Pack: Crates generally tight. Count ranges from 17 to 20 averaging 18 
heads per crate. 

“Size: Generally ranges from 1 to 5, mostly 1°%4 to 3 Ibs. per head. 

“Grade: U. 8. No. 1 Green.” 

6. A restricted Federal inspection of the cabbage in car MDT 19507 
was made at Cleveland, Ohio, on April 9, 1949. The certificate evi- 
dencing this inspection contains the following information: 

“Size: Heads generally range from 1 to 5 pounds, mostly 2 to4 pounds. By 
count, range from 15 to 19 heads per crate, average 17 heads per crate. 

“Grade: U. S. No. 1 Green. 

“Remarks: Inspection and certificate restricted to product in upper 2 layers 
between doors and to top layer in remainder of load. * * *” 
[The load contained 5 layers. ] 


7. At the request of complainant, the cabbage was resold by the 
broker, Arthur G. Benzle & Son. The 480 crates were resold on track 
on April 11, 1949, at $1 per crate delivered. The following deductions 
were made by the broker from the gross proceeds of $480: Freight 
$418.78, Demurrage $2.27, Government Inspection $7.50, Extra Top 
Ice $13.62, Brokerage none. Said deductions totaled $442.17, leaving 
net proceeds of $37.83, which were remitted to complainant. 
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8. Although requested to do so, respondent has failed and refused 
to pay complainant the amount claimed or any part thereof. 

9. The formal complaint was filed on June 27, 1949, which was 
within 9 months after the cause of action accrued. 





CONCLUSIONS 


It is clear that the parties entered into the sale agreement under 
discussion, and that the agreement provided for the delivery by com- 
plainant to respondent of one carload of U. S. No. 1 cabbage in crates 
“approximately 18-20 heads to crate.” This information is shown on 
the Brokers Standard Memorandum of Sale, and is undisputed. Re- 
spondent’s position is that the cabbage delivered was too large; that 
is, that it averaged 17 heads per crate and that complainant had notice 
respondent could not use cabbage of this size. Complainant contends 
that the cabbage delivered met contract requirements. 

The contract called for cabbage of approximately 18 to 20 heads to 
the crate. Information supplied by the broker, which is contained 
in the investigation report made a part of the record, shows that at 
the time of conducting the negotiations respondent specified that he 
did not want any large cabbage. Respondent declined to accept an 
offer of a carload of cabbage that ran 15 heads and smaller to the crate 
because it was too large. Respondent did, however, order a car which 
ran approximately 18 to 20 heads. With reference to the confirmation 
of sale which was prepared pursuant to this order, the broker stated 
further as follows: 

“He [Monash] allowed us to put the approximately in the confirmation as he 
told us that if there were few crates that ran 16 or 17 heads and a few crates 
that ran 22 or 23 heads, he would not kick. However, he wanted practically all 
of them to run 18 to 20 heads.” 

‘Had the parties agreed upon cabbage “at least” 18 to 20 heads per 
crate the situation would be different. In that event there would be 
less basis for permitting any tolerance or deviation from the specified 
size. See A. Levy and J. Zentner v. Thomas M. Zingali, 8 A. D. 1014. 
Here, however, the parties agreed that the cabbage was to run “approx- 
imately” 18 to 20 heads per crate. “Approximately” has been defined 
to mean “Near to correctness; nearly exact; not perfectly accurate; as 
approximate results or values.” Webster’s New International Dic- 
tionary. Thus, according to the generally accepted meaning of the 
term, and the express intention of the parties, it is clear that complain- 
ant was not required to deliver cabbage in crates each of which con- 
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tained 18 to20 heads. Enough has been said to show that some devia- 
tion from the 18 to 20 head size was permissible under the contract. 

The shipping point inspection certificate shows that the size of the 
cabbage ranged “from 17 to 20 averaging 18 heads per crate.” Allow- 
ing a slight variation from size specifications, as is permissible under 
the contract, this certificate indicates that the cabbage delivered met 
contract requirements. 

As evidence that the cabbage delivered was too large, respondent 
places reliance upon the restricted destination certificate which shows 
that the cabbage inspected at Cleveland ranged from 15 to 19, with an 
average of 17 heads per crate. This certificate does not purport to 
reverse the shipping point inspection certificate. Rather, the inspec- 
tion was restricted to the upper two layers between doors and to the top 
layer in the remainder of the load. The car contained five layers. 
Obviously, the finding revealed by the restricted inspection cannot and 
should not be accepted in disproof of the unrestricted Florida inspec- 
tion. Respondent apparently knew of the Florida inspection but did 
not secure an appeal inspection. Accordingly, we think that, as evi- 
denced by the unrestricted shipping point inspection certificate, com- 
plainant delivered cabbage which met contract requirements. 
Respondent’s rejection of the shipment was, therefore, unjustified and 
in violation of section 2 of the act. 

With respect to the question of damages, the evidence shows that the 
cabbage was resold for gross proceeds of $480. This was a delivered 
sale and the freight charges deducted by the broker may not properly 
be deducted from this amount. Other expenses of sale properly de- 
ductible include $2.27 for demurrage and $13.62 for extra top ice. This 
jeaves net proceeds of resale of $464.11. This amount applied to the 
original contract price of $840 delivered leaves a difference of $375.89, 
which is the amount of damages suffered by the complainant. Com- 
plainant should be awarded reparation for the amount of damages, 
plus interest, and the facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to com- 
plainant, as reparation, $375.89, plus interest thereon at the rate of 
5 percent per annum from May 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2465) 


Neau Tyter & Sons v. Casu Propuce. PACA Doc. No. 5345. Decided 
May 31, 1950. 


Failure to Pay Balance of Purchase Price—Default 


Where respondent failed to pay the balance of the agreed purchase price of 
certain fruits and vegetables and failed to file an answer, held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged in 
the complaint, and his failure to pay the balance of the agreed price is a 
violation of section 2 of the act for which reparation, with interest, should 
be awarded complainant.* 


Neal Tyler & Sons, of Jacksonville, Florida, complainant pro se. Mr. Webster 
P. Mazson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding brought under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U. S. C. 1946 
ec. 499a et seq.), to recover the balance of the purchase price of certain 
fruits and vegetables sold and delivered by complainant to respondent 
on September 18, 20 and 22, 1949. Informal complaint was received 
by the Department on January 18, 1950. Formal complaint was filed 
April 10, 1950. 

A copy of the formal complaint was served upon respondent on 
April 14, 1950. On the same date both parties received copies of 
the report of investigation made by the Fruit and Vegetable Branch. 

At the time of service of the complaint, respondent was notified in 
writing that he had 20 days in which to file an answer, and that, in 
accordance with section 47.8 (c) of the rules of practice, failure to 
file an answer would constitute an admission of the facts alleged in 
the complaint. Respondent has failed to file an answer, and this 
proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Neal Tyler & Sons, is a partnership composed of 
Neal F. Tyler, Sr., Bruce L. Tyler, Neal F. Tyler, Jr., and Jean C. 
Tyler, whose post office address is P. O. Box 445, Jacksonville, Florida. 

2. Respondent is an individual, J. R. Fleming, doing business as 
Cash Produce, whose address is Route +2, Brunswick, Georgia. Re- 
spondent was licensed under the act at the time of the transactions 
involved herein. 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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3. On September 18, 1949, complainant, by oral contract, sold to 
respondent in the course of interstate commerce 2 boxes of grapefruit 
at $4.50 per box, 2 crates of Persian melons at $5.00 per crate, 3 sacks 
of California potatoes at $4.75 per sack, and 12 bunches of radishes 
for $1.00, total agreed price, $34.25, f. o. b. respondent’s truck at com- 
plainant’s warehouse in Jacksonville, Florida. 

4. On September 20, 1949, complainant, by oral contract, sold to 
respondent in the course of interstate commerce, 2 boxes of grapefruit 
at $4.50 per box, 3 sacks of California potatoes at $4.75 per sack, 4 
boxes of oranges at $7.00 per box, 1 bushel of endive for $3.50, and 
3 pounds of white turnips for $.25, total agreed price, $55.00, f. 0. b. 
respondent’s truck at Jacksonville, Florida. 

5. On September 22, 1949, complainant, by oral contract, sold to 
respondent in the course of interstate commerce, 2 boxes of grapefruit 
at $4.50 per box, 2 sacks of California potatoes at $4.75 per sack, 4 
boxes of oranges at $6.50 per box, 1 crate and 1 lug of avocadoes for 
$7.00, 1 bushel of Chinese cabbage for $4.00, 5 crates of cantaloups 
at $6.50 per crate, and 2 crates of cauliflower at $3.50 per crate, total 
agreed price, $95.00, f. o. b. respondent’s truck at Jacksonville, Florida. 

6. All the fruits and vegetables so purchased were delivered to 
respondent and accepted by him. 

7. The total agreed price for all three sales was $184.25. On 
November 30, 1949, respondent paid complainant $10, but has since 
refused and neglected to pay the balance or any part thereof. 

8. Informal complaint was filed within nine months after the cause 
of action accrued. 

CONCLUSIONS 


Failure of respondent to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint as provided in the 
rules of practice (7 CFR 47.8 (c)). 

The facts presented in the case are that complainant, on September 
18, 20, and 22, 1949, by oral contracts, sold to respondent various com- 
modities listed in detail above, for a total agreed price of $184.25, 
f. o. b. respondent’s truck at Jacksonville, Florida, the intended desti- 
nation of each of these shipments being Brunswick, Georgia; that re- 
spondent accepted each of these truck shipments but has paid only 
$10, leaving a balance due of $174.25, and has refused and neglected 
to pay the remainder or any part thereof. 

Respondent’s failure to pay the balance of the purchase price is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $174.25, plus interest, and the facts should 
be published. 


891374—50——7 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $174.25, with interest thereon at the 
rate of 5 per cent per annum from October 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2466) 


“San Par Veceraste Co., Inc. v. Curtis & Company. PACA Doc. No. 
5102. Decided May 31, 1950. 


Failure to Pay Balance of Purchase Price 


Where seller of a carload of parsley requested and obtained buyer’s permission 
to use a different crate for the shipment than was ordinarily used, repre- 
senting that the proposed crate was larger, a good crate for parsley, and the 
same crate for which another shipper of Texas parsley received premium 
prices, held, the use of a crate with inside dimensions of 6 by 18 by 22 inches 
was in compliance with the terms of the agreement, and buyer’s refusal to 
pay the full purchase price was a violation of section 2 of the act for which 
complainant is entitled to an award of reparation for the balance of the 
purchase price.* 

. Neil A. Riley, of Moore and Riley, of Minneapolis, Minnesota, for complain- 
ant. Mr. D. Jerome Donovan, of Donovan and Higgins, of Boston, Massa- 
chusetts, for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
An informal complaint was received on September 14, 1948. A for- 
mal complaint was filed February 14, 1949, alleging failure on the part 
of respondent to pay in full the purchase price for a carload of parsley 
bought from complainant on or about April 15, 1948. A copy of the 
Department’s report of investigation was served upon complainant’s 
attorney on February 25, 1949. On the same day copies of the report 
of investigation and the formal complaint were served upon the re- 
spondent. 

Respondent filed an answer on March 4, 1949, denying generally the 
allegations of the complaint and requesting an oral hearing. The 
answer contained a counterclaim for $155.33, covering an alleged 
breach of contract by complainant. In replying to the answer, com- 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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plainant pointed out that the affirmative relief requested by respondent 
was improper since respondent’s counterclaim was not filed within the 
statutory period required by the act. In its brief respondent admits 
that the countercomplaint cannot be considered on its merits in this 
proceeding for that reason. 

Oral hearing was held in Boston, Massachusetts, on September 23, 
1949. Both parties were represented by counsel. Although no wit- 
nesses appeared for complainant at the hearing, the deposition testi- 
mony of six complainant witnesses was received in evidence. ‘Three 
witnesses testified for respondent at the hearing. 


FINDINGS OF FACT 


1. Complainant, San Pat Vegetable Co., Inc., is a corporation whose 
post office address is Pharr, Texas. 

2. Respondent is an individual, Samuel Silk, doing business as 
Curtis & Company, whose post office address is 104-106 Faneuil Hall, 
Boston 9, Massachusetts. At the time of the transaction involved 
herein, respondent was licensed under the act. 

3. On or about April 15, 1948, through Louis S. Witte, a broker 
located at Weslaco, Texas, complainant sold to respondent 446 crates 
of U.S. No. 1 plain parsley and 408 crates of U.S. No. 1 curly parsley, 
or a total of 854 crates, at $1.20 per crate, or $1,024.80 total price, 
f. o. b. Pharr, Texas. 

4. A crate with inside dimensions of 8 by 12 by 22 inches is fre- 
quently used for shipments of parsley from Texas, and is the crate 
complainant could properly have used in filling respondent’s order in 
the absence of authority to use a different crate. On April 16, 1948, 
complainant requested and was granted authority to use a different 
crate, described by complainant as a “good crate for parsley,” larger 
than the regular crate, and the same crate for which another Texas 
shipper received premium prices. 

5. On April 16, 1948, complainant shipped to respondent, in car 
REX 1618, 854 crates of parsley that complied fully with the terms 
of the contract as amended. The crates used had inside dimensions 
of 6 by 18 by 22 inches. Respondent accepted the shipment, but has 
remitted only $195.17, leaving a balance due of $829.63. 

6. Informal complaint was filed within 9 months after the cause of 
action accrued. Respondent’s countercomplaint was not filed within 
9 months from the date the alleged cause of action accrued. 


CONCLUSIONS 


The original contract in this case was negotiated on April 15, 1948. 
The dispute arises out of a subsequent modification of this original 
contract relative to the containers in which the parsley was to be 
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shipped. On April 16, 1948, complainant called the broker, Louis S. 
Witte, to request permission to use a crate with inside dimensions of 
6 by 18 by 22 inches, instead of the 8 by 12 by 22 inch crate regularly 
used for parsley shipments. Complainant told the broker that the 
crate which it proposed using was slightly larger and would permit 
packing larger bunches of parsley and more ice in the pack. It further 
represented that another Texas shipper of parsley, Coate-Fox-Price, 
regularly used this crate for parsley and, in fact, received a premium 
therefor. Mr. Witte relayed all this information to respondent, 
except for information as to dimensions. Respondent agreed to the 
“substitution on condition that the proposed crate would be a “good 
crate for parsley.” 

Since respondent has at no time complained of the quality. or con- 
dition of the commodity received, we are concerned here only with 
the issue of whether or not complainant breached its contract by using 
the 6 by 18 by 22 inch crate. This issue resolves itself to five simple 
questions: (1) Was the crate furnished a “good crate for parsley?” 
(2) Was this crate larger than the crate regularly used for Texas 
parsley? (3) Did the crates shipped contain larger bunches? (4) 
Did these crates contain more pack ice? (5) Were these crates the 
same crates for which Coate-Fox-Price received a premium? If, from 
the evidence, we conclude that these questions are answered in the 
affirmative, then there has been no breach of contract, and complainant 
must prevail. 

Respondent offers two arguments to assist us in our consideration of 
the first question, whether this crate was a “good crate for parsley.” 
It is alleged that the crate furnished was not a good crate because 
(1) it is a different crate than that usually offered on the Boston mar- 
ket, and (2) it is a cauliflower crate, and respondent would not have 
given its permission had it known it was going to be a cauliflower 
crate. Neither of these arguments is well taken. As to the first argu- 
ment, respondent maintains that although parsley packed in cauli- 
flower crates may be easily salable on the New York market, it is 
extremely difficult to sell such crates on the Boston market because 
of the peculiar suspicion of Boston buyers of any crate different from 
that to which they are accustomed. Even though respondent’s proof 
on this point is weak, we do not doubt the truth of this contention. 
A “different” crate is probably more difficult to sell than one to which 
Boston buyers are accustomed. However, respondent now is estopped 
to complain of the fact that complainant did the very thing which 
respondent gave him permission to do, namely, to use a “different” 
crate. The gist of complainant’s request for modification was: “Will 
you give us permission to use a different crate?” The answer was in 
the affirmative. Thus, if the use of a different crate was imprudent, 
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the loss must fall on the respondent, for that is the very thing respond- 
ent authorized. Respondent emphasizes complainant’s knowledge 
that this shipment was to be sold on the Boston market, arguing that 
complainant was thereby under a duty to furnish a pack which would 
meet the peculiar demands of Boston buyers. Even if complainant 
in Texas, could be so charged with knowledge of the peculiarities of 
the Boston market, which of course, he cannot, still, obtaining re- 
spondent’s permission before using a different crate absolves complain- 
ant completely. 

As for the second argument, if respondent felt that it could not 
sell parsley in cauliflower crates, and if permission to use a different 
crate would not have been granted had the respondent known the 
use of cauliflower crates was contemplated, then it was certainly in- 
cumbent upon the respondent to withhold permission to use a different 
crate until the nature of the proposed crate was fully understood. 
The modification of the contract must be viewed objectively. Com- 
plainant cannot be held responsible for whatever secret reservations 
respondent may have had at the time it agreed to the modification. 

No other reason appearing why the substituted crate was not a good 
crate for parsley, we must conclude that it was a good crate, as stated 
by all six of complainant’s witnesses. We move on, then, to the re- 
maining four questions. 

Although the evidence is conflicting as to the size of the crate regu- 
larly used for shipments of Texas parsley, the weight of the evidence 
clearly indicates that the 8 by 12 by 22 lettuce and vegetable crates 
would probably have been used under the original contract and would 
have been accepted without complaint on the part of the buyer. It 
is therefore with this crate that the substituted crate must be compared. 
Clearly, the 6 by 18 by 22 cauliflower crate is larger. 

Not only Burton Benson, complainant’s vice president, and Edward 
P. Danner, its packing house foreman, but also Mr. M. A. Torline, a 
Texas Department of Agriculture inspector, testified that the bunches 
packed in this shipment were as large or larger than those regularly 
packed. The inspection report indicates a tight pack. Since this 
evidence is uncontradicted, we must conclude that the implied war- 
ranty as to size of bunches was not breached. These same witnesses 
also testified that the packs contained plenty of ice, but this was made 
relatively immaterial by the fact that the parsley arrived in good 
condition. 

Mr. A. L. Price, a partner in the firm of Coate-Fox-Price, states 
in his deposition that the cauliflower crate is regularly used by his 
firm and that they get a premium for it, thus verifying complainant’s 
representation on this score. This evidence is uncontradicted. 
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For the reasons stated, it is concluded that complainant performed 
fully its obligations under the amended contract between the parties 
and is entitled to receive from respondent the full contract price, 
Respondent’s failure to pay to complainant the balance of $829.63 due 
is in violation of section 2 of the act. Reparation in that amount, 
with interest, should be awarded to complainant and the facts should 
be published. 

Respondent’s counterclaim was not filed within 9 months from the 
date the alleged cause of action accrued and must be dismissed for 
lack of jurisdiction. Since the counterclaim is predicated on a breach 
~ of the contract by complainant and we find no such breach, the counter- 
claim would also be subject to dismissal on the merits. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $829.63, with interest thereon at the 
rate of 5 percent per annum from May 1, 1948, until paid. 

Respondent’s countercomplaint is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2467) 


RosentHaL Company, Inc. v. EvANsvItLe Frurr Company. PACA 
Doc. No. 5346. Decided May 31, 1950. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant sold a truckload of mixed fruits and vegetables to respondent 
who accepted delivery but failed to pay the full purchase price, and where 
respondent failed to file an answer to the complaint, held, that respondent’s 
failure to file an answer constitutes an admission of the facts alleged in 
the complaint, and its failure to pay the balance of the purchase price 
is a violation of the act for which reparation should be awarded complainant, 
with interest.* 


Messrs. Foley & Foley, of Chicago, Illinois, for complainant. Mr. EB. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Informal complaint was received February 2, 1949. Formal complaint 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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was filed October 17, 1949, alleging that complainant sold a truckload 
of mixed fruits and vegetables to the respondent on or about Septem- 
ber 9, 1948, for $494.80 and that respondent paid complainant $194.80, 
leaving a balance due of $300, no part of which has been paid. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation and a copy of its report thereon was served on the 
complainant’s attorney on November 28, 1949. Copies of the formal 
complaint and the report of investigation were served on respondent 
on the same date. A supplemental report of investigation was served 
on complainant’s attorney April 27, 1950, and on the respondent April 
28, 1950. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute an admission of the facts alleged 
in the complaint. Respondent has failed to file an answer and this pro- 
ceeding is disposed of on the basis of the formal complaint and the 
reports of investigation. 


FINDINGS OF FACT 


1. Complainant, Rosenthal Company, Inc., is a corporation whose 
address is 1425 South Racine Avenue, Chicago, Llinois, 

2. Respondent is an individual, Wilbur W. Lawrence, trading as 
Evansville Fruit Company, whose address is 310 N. W. 9th Street, 
Evansville, Indiana. At the time of the transaction complained of 
herein, respondent was licensed under the act. 

3. On or about September 9, 1948, complainant sold to respondent 
one truckload of mixed fruits and vegetables consisting of peaches, 
grapes, cantaloups, eggplant, and peppers for the agreed purchase 
price of $494.80. 

4. Produce that conformed with the terms of the contract as to 
kind, quality, grade and size was shipped from Benton Harbor, Mich- 
igan, to the respondent in Evansville, Indiana. 

5. Respondent accepted the produce upon arrival at destination and 
paid complainant $164.80. On May 13, 1949, respondent paid com- 
plainant $30, and after receipt of the formal complaint, paid an addi- 
tional $50, leaving an unpaid balance of $250. 

6. Informal complaint was filed February 2, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint as provided 
for in the rules of practice (7 CFR 47.8 (c)). 
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The facts thus admitted are that complainant sold to respondent a 
truckload of mixed fruits and vegetables for an agreed purchase price 
of $494.80; that fruits and vegetables meeting contract requirements 
were shipped in interstate commerce and accepted by respondent ; that 
respondent paid complainant $194.80, leaving a balance due of $300. 
Subsequent to the filing of the formal complaint, respondent has paid 
an additional $50, leaving a balance due of $250, no part of which has 
been paid. 

Respondent’s failure to pay the full contract purchase price is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $250, with interest, and the facts should 
be published. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 9A.D. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $250, with interest thereon at the rate of 
5 per cent per annum from October 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 














A. D, 


nt a 
rice 
ents 
that 
300, 
paid 
has 


Ss in 


ded 
yuld 


y to 
> of 


ied. 


Sree 


COURT DECISIONS 


Baazs ET AL. v. ANDERSON, SECRETARY OF AGRICULTURE, ET AL.* 77 
F. Supp. 612. Decided March 5, 1948. 


DISTRICT COURT, NORTHERN DISTRICT OF OHIO, 
EASTERN DIVISION 


Civil Action No. 25208 


Administrative Law—Scope of Judicial Review of Milk Order Issued by 
Secretary—Conclusiveness of Findings Made by Judicial Officer 


In a suit to review an order of the Secretary of Agriculture sustaining the 
validity of Order No. 75 regulating the handling of milk in the Cleveland 
marketing area, held, not a trial de novo, since the review required by the 
act is limited to the record made in the administrative proceeding, and the 
Judicial Officer's findings are conclusive unless contrary to law or unsup- 
ported by the evidence.** 


Function of Interrogatories and Production of Records—Federal Rules of 
Civil Procedure 


The office of interrogatories and production of records under the Rules of Civil 
Procedure is to aid the parties and the court in the orderly disposition of 
litigation but not to supply information for the personal use of litigants.** 

[+ 613] Suit by Joseph Balazs, doing business as Balazs Dairy 
Products, and others, against Clinton P. Anderson, Secretary of Agri- 
culture, and others, to review an order of the Secretary of Agriculture 
sustaining the validity of an order regulating the handling of milk. 
On defendants’ objection to plaintiffs’ interrogatories and on plain- 
tiffs’ motion to produce records. 

Objection to interrogatories sustained and motion to produce records 
denied. 

Walter & Haverfield, Paul W. Walter and Loyal V. Buescher, all of 
Cleveland, Ohio, for plaintiffs. 

Don C@. Miller, U.S. Atty., of Cleveland, Ohio, for defendants. 

Freep, District Judge: 

The instant suit is a review proceeding brought under the provisions 
of Title 7 U.S. C. A. § 608e (15) (B) to review the order of the Secre- 
tary of Agriculture sustaining the validity of order No. 75. The order 
regulates the handling of milk in the Cleveland Marketing area. 





*Avon Dairy Company et al., 6 A. D. 885, sustained. 

**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.——Ed. 

} Italic figures in brackets refer to first word beginning a page in 77 F. Supp. 612.—Ed. 
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77 F. Supp. 612 


The interrogatories of the Plaintiffs and the motion to produce 
records seek evidence to support Plaintiffs’ attack of the Secretary’s 
order. 

[1] This Court’s power is prescribed by the statute which authorizes 
the review. The suit in this Court is not a trial de novo. The review 
must be limited to the record made in the administrative proceedings. 
The Judicial Officer’s findings of September 15, 1947, are conclusive 
unless they are contrary to law, or unless they are not supported by 
. evidence. Mullins et al.v. De Sota Bank & Trust Co., 5 Cir., 149 F. 2d 
864; New York State Guernsey Breeders’ Co-op., Inc. v. Wickard, 2 
Cir., 141 F. 2d 805, 153 A. L. R. 1165, certiorari denied 323 U. S. 725, 
65 S. Ct. 58, 89 L. Ed. 582. 

[2] The office of interrogatories and production of records under 
Chapter V of the Federal Rules of Civil Procedure, 28 U. S. C. A. 
following section 723c, is to aid and assist the parties and the court in 
the orderly disposition of litigation, but not to supply information for 
the personal use of the litigants. 

The objection to interrogatories is sustained and the motion to pro- 
duce records is denied. 











INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE 
DECISIONS 


May 1950 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


APPLICATION FOR INTERIM RELIEF No. Page 
Denial of, from operation of amendments to Order No. 30 
during pendency of decision on merits__.._-.------------ 2434 570 


DISMISSAL 
FAILURE TO APPEAR 
Since petitioner failed to appear, pursuant to the rules 
of practice under the act, his petition is dismissed 
Wilh DI@NiCiees oo eae ca esucec oeoneaenaeae 2433 567 
WITHDRAWAL OF COMPLAINT 
Complaint to review action of the market administrator 
dismissed upon request of complainant ____...-_---- 2435 570 


INTERIM RELIEF 
Denial of application for, from operation of amendments to 
Order No. 30 during pendency of decision on merits - - - - - 2434 570 


IRREPARABLE DAMAGE 
DENIAL OF APPLICATION FOR INTERIM RELIEF FOR FAILURE 
To SHow 

Where petitioners claimed that the damage they may 
sustain in connection with the payment procedure 
required by the amendments to Order No. 30 will 
result from possible cases where a producer will 
dispute the cooperative’s right to collect his payment, 

and if the producer should be successful in establish- 

ing his right to the payment the handler may have 

to make the payment twice, held, that the claim of 
possible irreparable damage is untenable, since 
should such a case arise the handler would always 

have recourse against the cooperative, and therefore, 


petitioners’ application for interim relief should be 
denied 2434 568 


ORDER NO. 30 (TOLEDO, OHIO) 
Deniat or INTERIM RELIEF FROM OPERATION OF 

Where petitioners, subject to Order No. 30, regulating 
the handling of milk in the Toledo, Ohio Marketing 
Area, filed on April 13, 1950, a petition challenging 
legality of amendments to Order No. 30, relating to 
payments to be made to cooperatives upon their 
request, instead of directly to producers, which were 
issued on March 28, 1950, to become effective on 
May 1, 1950, and said petition was accompanied with 
an application for interim relief from the operation 
of the amendments during the pendency of the deci- 
sion on the merits, the Judicial Officer held that since 
the petitioners failed to show that they would suffer 
irreparable damage during the pendency of the 
proceeding, petitioners’ request for interim relief 
should be denied and the application dismissed _- - - --- 2434 567 























































668 INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 


May 1950 
PACKERS AND STOCKYARDS ACT, 1921 
BOOKS AND RECORDS ‘a 


Respondent ordered to keep, as will fully and correctly 
disclose all transactions in its business 2441 


CEASE AND DESIST 


VIOLATION oF AcT 

Inasmuch as respondent admitted the charges in the 
complaint and consented to the issuance of an order 
in this proceeding, respondent is directed to cease 
and desist from causing false entries to be made in 
the books kept for him by his clearing agency and 
from engaging in practices designed to deceive his 
clearing agency 

Respondent is ordered to cease and desist from engaging 
in the business of buying and selling livestock as a 
dealer without registering with the Secretary and 
furnishing bond in connection therewith; intermingling 
livestock consigned to him for sale on a commission 
basis with livestock owned by respondent or a trad- 
ing partnership composed of respondent and others 
for purpose of selling respondent’s or trading partner- 
ship’s livestock without obtaining in advance the 
consent of consignors for such intermingling; making 
such use of shippers’ proceeds funds as would endan- 
ger or impair the prompt and faithful accounting 
therefor and payment of such funds to proper parties; 
and, intermingling or confusing shippers’ proceeds 
funds with other accounts or funds of respondent; 
and respondent is further ordered to (1) keep such 
accounts, records, and memoranda as will correctly 
and fully disclose all transactions involved in his 
business and (2) deposit the gross proceeds received 
from the sale of livestock handled on a commission 
basis and any other funds that come into his posses- 
sion as an agent in a separate bank account which 
shall be drawn on only for certain specified purposes- 


CONTRACT OF PURCHASE AND SALE 
Transaction constituting, not on commission basis 
COST OF FEED 


Cost of feed consumed by misrepresented ewes after com- 
plainant accepted the animals is not recoverable 


CUSTOM AND USAGE 
Sale “subject” practice 

DAMAGES 
Aseount for proceeds-of sales......-. ~......2- 2-5. -45.2-.20 2439 
Measure of, based on misrepresentation 


Propriety of allowing unproved items of, need not be con- 
sidered 
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May 1950 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


DEPOSITS OF PROCEEDS No. Page 
Respondent ordered to make, in separate bank account 2441 587 


DISMISSAL 


FAILURE TO PRovE VIOLATION oF ACT 
Since the facts fail to prove that respondent stockyard 
company violated the act by refusing to allot pen space 
to complainant to operate as a market agency, the 
complaint filed in this proceeding is dismissed 588 


Faiture To SHow Lack or Just, REASONABLE, OR NONDIS- 
CRIMINATORY PRACTICES 

Where complainant delivered a diseased sow to defendant 

for handling and sale on a commission basis and, 

because of this fact defendant could find no buyer for 

it, and, having no contrary instructions, followed the 

general usage of the trade in disposing of sick or 

crippled animals by selling “‘subject’’, it is held, that a 

sale “subject’”’ is not an unjust, unreasonable, or dis- 

criminatory practice and, therefore, plaintiff’s com- 
plaint for alleged damages should be dismissed 


EVIDENCE 
Record failing to show breach of defendant’s duty with 
respect to a sale “‘subject’’ 
FACTOR 


CoNSIGNEE AS CONSTITUTING 
Where complainant delivered a sow to defendant for 
handling and sale on a commission basis, held, defend- 
ant became a factor with respect to the animal 2438 


LICENSES 


REVOCATION OF 
Respondent’s license revoked for violations of the act by 
failing to maintain the required financial conditions, 
failing to pay for poultry purchased, and for keeping 
false records 


PEN SPACE 


REGISTRANT'S RIGHT TO 
Mere registration as a market agency does not auto- 
matically force a stockyard company under any 
and all conditions to provide registrant with facilities 
te: dO BUSINORE. . 2. cocoa Reta oben Nanya Pitan fk PEN 


RATES AND CHARGES 


CoNnTINUATION OF 

Inasmuch as the parties are agreed, respondents’ peti- 
tion requesting that the order of June 13, 1949, be 
extended for a period of two years is granted and, since 
the prior orders were preceded by a notice of petition 
published in the Federal Register, it is found that 
notice and public procedure upon respondents’ peti- 
tion are unnecessary 582 
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May 1950 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


RATES AND CHARGES—Continued No. 
INCREASES IN 
Inasmuch as parties are agreed and no objection has 
been raised, respondents’ petition of March 31, 1950, 
requesting that they be authorized to put into effect 
a new schedule of rates, granted 
MopIFICATION OF 
On reconsideration of the order of January 30, 1950, the 
rates and charges prescribed in the prior order are 
modified in five minor respects as requested in peti- 
tion of respondents 


. RECONSIDERATION 
Modification of rates and charges on 


REGISTRATION 
SusPENSION oF, HELD IN ABEYANCE 

Where the order of inquiry charged respondent with 
wilful violations of various provisions of the act and 
failed to comply with the terms of a stipulation and 
agreement entered into with the Secretary, and re- 
spondent filed a stipulation consenting to the issuance, 
without a hearing, of a cease and desist order and to a 
suspension of his registration for a period of 15 days; 
respondent’s registration is suspended for a period of 
15 days, such suspension to be held in abeyance and 
not to become effective unless respondent, within 2 
years from date of order, is again found, after oppor- 
tunity for hearing, to have violated the act or the reg- 
ulations thereunder 244) 


REPARATION 


Unsust Practice 
Misrepresentation by a seller who had superior knowl- 
edge or means of acquiring such knowledge and knew 
that buyer would rely upon his statements, is an unjust 
practice prohibited by section 307 of the act and 
entitles complainant to an award of reparation 


SALE “SUBJECT” 
Record failing to show breach of defendant’s duty with 
respect to 


VIOLATION OF ACT 
Causing false entries to be made in the books kept for re- 
spondent by his clearing agency 
Engaging in the business of buying and selling livestock as 
a dealer without registering with the Secretary and furnish- 
ing bond in connection therewith 





=e 
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May 1950 


PACKERS AND STOCKYARDS ACT, 1921—Continued 


VIOLATION OF ACT—Continued 
Engaging in practices designed to deceive respondent’s 
ClenriNg GONNOE 5 os cece wbaoacatoocansencatecnaeses 


Failing to maintain the required financial condition. -___---- 
Failing to pay for poultry purchased--.-..-.....-.----.--- 


Intermingling livestock consigned to respondent for sale on a 
commission basis with livestock owned by respondent or 
a trading partnership composed of respondent and others 
for purpose of selling respondent’s or trading partnership’s 
livestock without obtaining in advance the consent of 
consignors for such intermingling. ~...-.........-......- 


Intermingling or confusing shippers’ proceeds funds with 
other accounts or funds of respondent___.-....--------- 


Reaping Iisa OCONIN = ao S55 = Seewae eS saetegsasees 


Making such use of shippers’ proceeds funds as would en- 
danger or impair the prompt and faithful accounting 
therefor and payment of such funds to proper parties---- 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ABEYANCE 


Proceeding for reparation held in, in order to give parties 
opportunity to settle on basis of order_.-.-.------------- 


CABBAGE, 18-20 HEADS PER CRATE 
Dieariiig OF tenis. 22 2552 a Foe eae eee eb eue eee 


CONTRACT OF PURCHASE AND SALE 


Errect OF FAILURE TO OBJECT TO CONFIRMATION OF F. O. B. 
ACCEPTANCE FINAL 

Failure of broker or buyer to make prompt objection to 

confirmation of sale containing the term ‘‘f. o. b. 

acceptance final’? is regarded as evidence that this 

term was an agreed provision of the contract...--- 


DAMAGES 


MEASURE OF, BASED ON— 
difference between purchase price and net proceeds from 
TOSRIG Gf COMMING. co cs en nse occ acatae 
loss sustained on resale of produce_______....-------- 


REASONABLE MARKET VALUE OF COMMODITY 
Where respondent failed to remit proceeds of sale for 157 
bushels of sweet potatoes delivered to respondent to be 
sold by him on a commission basis and the latter re- 
ceived and sold the sweet potatoes but failed to ac- 
count or to remit the net proceeds of sale to complain- 
ant, held, complainant is entitled to recover damages 
amounting to the reasonable market value of the sweet 
potatoes delivered less the amount of respondent’s 
COMMDIIO soo eo occcecanemnsedmaninemaunice 


No. 


2443 
2444 
2444 


2441 


2441 
2444 


2441 


2451 


2464 


2450 


2452 
2452 


Page 


598 
600 


587 


587 
600 


587 


619 


654 


610 


625 
625 


601 
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May 1950 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
DEFAULT No. Page Jt 
Admission of facts alleged in complaint by__.._.......-__-- 2445 602 


2447:605; 2448:608;  2453:630;  2454:632; 

2456:634;  2459:643;  2460:646;  2462:649; 

2463:651; 2465:657; 2467:663. F 
Waiver Of opal nesting by... 25225-25025 <b. ote cee 2445 602 i N 

2447:605;  2448:608;  2453:630; 2454:632; 

2456:634; 2459:643;  2460:646;  2462:649; 

2463:651; 2465:657; 2467:663. 


DISMISSAL 
SETTLEMENT BETWEEN PARTIES 
The Department having received a letter dated April : P 


24, 1950, from complainant’s authorized representa- 
tive, to the effect that claim for reparation has been 
settled between the parties and that dismissal is re- 
quested, the complaint is accordingly dismissed__.. 2446 603 


The Department having received a letter dated April 11, 
1950, from complainant’s attorney, to the effect that 
the claim against respondent has been settled and 
requesting the matter to be closed, the complaint is 
accordingly dismissed. . 2... -=.-s-ccccossees2e ee 2449 609 


Where complainant’s attorney notified the Department 
that the dispute had been settled and compromised, 
and authorized dismissal of the complaint, the com- 
plaint is accordingly dismissed. .................- 2455 633 


Where the Department has been notified that the parties 
entered into a settlement agreement which provides 
for a dismissal of the complaint, the complaint is 
Hovering ly Gisiminsed <6 52 25 ck co cenn ceswebeeeet 2461 647 


WITHDRAWAL OF COMPLAINT 


Complaint for reparation dismissed upon request of R 
SONNY occ ee coe eae tee Sew rebee es 2457 635 
EVIDENCE 
Failure of broker or buyer to make prompt objection to con- R 


firmation of sale containing the term “‘f. o. b. acceptance 
final’’ is regarded as evidence that this term was an agreed 
provision of the contract... ...................- Seen 2450 613 


F. O. B. ACCEPTANCE FINAL SALE 


MEANING OF TERM 
The term “‘f. o. b. acceptance final”’ in a contract of pur- 
chase and sale means that the buyer surrenders his 
right of rejection as well as the right to assert the 
defense of suitable shipping condition. _.._...._---- 2450 610 


JOINT ACCOUNT 


LIABILITY OF PURCHASER ON 
Purchase of produce on joint account renders the pur- 
chasers liable as partners to the seller who can hold 
either party liable for the full amount involved_----- 2450 610 
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May 1950 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


JOINT VENTURE 


2 [ NATURE OF 
A joint venture is in the nature of a partnership, to 
which the rules of partnership ordinarily apply. A 
partner owes the utmost good faith to his copartner-_- 


2 sONOTICE 


Notice To PartNER Notice To ALL 
Notice to one partner is notice to all; and where repara- 
tion is awarded against a partner in one proceeding, 
the copartner may be held liable for contribution in a 
SOGOU DIOCUROING Se oe oases casseseesveusacenses 


PARTNERSHIP 


LIABILITY OF COPARTNER FOR CONTRIBUTION 
Where a partner is ordered to pay a reparation award 
in one proceeding, his copartner may be held liable for 
contribution in a second proceeding notwithstanding 
the copartner was not made a party to the first 
PivGeGniee = Ao ne on aon ee ee eee ae 


LIABILITY OF PARTNER 
A partner owes the utmost good faith to his copartner, 
though in matters of judgment he will not be liable for 
a loss caused by honest mistake or error of judgment 
not amounting to wantonness or fraud_-_----------- 


OBLIGATION OF PARTNER ON DEBT DUE FROM 
The obligation of partners on a partnership debt based on 
contract is joint and not joint and several; and where 
a partner pays more than his share to a judgment 
creditor he is entitled to contribution from his co- 
partner.......62. ws ec channel al aw paca as a A 


REJECTION OF COMMODITY 


Failure to accept and pay loss incurred on resale of commodity 


REPARATION 

ConTRIBUTION BY PARTNER ON JOINT ACCOUNT AGREEMENT 
Where it is found that the parties entered into a joint 
account agreement for the purchase and handling of 

three carloads of celery, and one of the partners was 
ordered by the Department to pay the seller an award 

of reparation arising in connection with the purchase, 

the copartner is liable for and should contribute half 

of whatever his partner paid pursuant to the repara- 

tion order notwithstanding the copartner was not 

made a party in the first proceeding and, in order to 

give the parties an opportunity to settle on this basis, 

the case is held in abeyance pending the issuance of a 
VERO GUOOR So one as susdencat buenddeaawomore 


891374—50—8 





No. 


2451 


2451 


2451 


2451 


2464 


Page 


616 


616 


616 


616 


616 


654 


615 
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May 1950 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
REPARATION—Continued ] 
FAILuRE To ACCOUNT AND Pay No. Page 


Where, pursuant to the agreement of the parties, the 
respondent received and sold 157 bushels of sweet 
potatoes on a commission basis for complainant, but 
failed and refused to render complainant an account- 
ing or to remit the proceeds of sale, and where respond- 
ent failed to file an answer to the formal complaint, 
held, respondent’s failure to answer constitutes an 
admission of the facts alleged in the complaint and a 
waiver of hearing, and respondent’s failure to account 
and pay to complainant the proceeds from the sale of 
the produce on commission constitutes a violation of 
the act for which reparation with interest should be 
GWEBUOR COUIIRMIRIG. . 5 35 sno ok pon a cence sen cuee 2445 601 

FAILURE TO. Pay 

Where complainant seeks to recover the balance of the 
purchase price for three truckloads of potatoes sold to 
respondent and also the cost of a telephone call made 
on behalf of respondent in connection with the sale, 
and where respondent failed to file an answer, held, 
respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and 
his failure to pay is a violation of section 2 of the act 
for which complainant is entitled to an award of 
reparation in the amount due-.--.....-.---------- 2447 604 


FarturE To Pay BALANCE oF LossEs ON RESALE 

Where respondent contracted with complainant’s 
assignor for the purchase of two carloads of apples 
but subsequently refused to accept delivery of either 
shipment and agreed to reimburse the shippers for any 
losses sustained on resale of the apples but has paid 
only a part of these losses, and has failed to answer 
the complaint, it is held, that failure to answer con- 
stitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and failure to pay 
is in violation of the act, and complainants’ assignee 
should be awarded reparation in the amount of the 
unpaid balance of the losses sustained on resale of the 
PPGGEOS. poe e a eee en gee twee eel 2460 644 


FatLurE To Pay BaLANcEe or PurcHASE PRICE 

Where complainant sold a truckload of mixed fruits and 
vegetables to respondent who accepted delivery but 
failed to pay the full purchase price, and where 
respondent failed to file an answer to the complaint, 
held, that respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the com- 
plaint, and its failure to pay the balance of the 
purchase price is a violation of the act for which 
reparation should be awarded complainant, with 
NE a a he re eee le eee 2467 662 
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ed PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
REPARATION—Continued 
Page & FaIturE To Pay BaLaNnceE or PurcHasE Price—Con. No. Page 


Where complainant sold and delivered to respondent 
1200 50-pound cartons of frozen fancy peas, respondent 
failed to make payment of the purchase price, and the 
parties entered into a settlement agreement for an 
allowance to respondent and for the release of portions 
of the shipment upon installment payments by re- 
spondent, and respondent failed to make payment of 
the balance due under the settlement agreement, held, 
respondent’s failure to pay constitutes a violation of 
the act, for which reparation, with interest, should be 
BWONIOE COMIDIRINOIE 5 ois 5a te sas a cescuauss 2458 636 


601 : Where respondent failed to answer complaints alleging 
that respondent did not pay the full agreed price for 
two truckloads of mixed vegetables purchased from 
complainant, held, that such failure to file an answer 
constitutes an admission of the facts alleged in the 
complaints, and complainant is entitled to an award 
of reparation for the unpaid balance of the purchase 
price pla Wilerest. 5.2 oon nak segseseaeedesa 2448 606 


Where respondent failed to pay the balance of the agreed 
purchase price of certain fruits and vegetables and 
failed to file an answer, held, respondent’s failure to 
04 file an answer constitutes an admission of the facts 
alleged in the complaint, and his failure to pay the 
balance of the agreed price is a violation of section 2 
of the act for which reparation, with interest, should 
be awarded complainant... ...-. <-.252-..55205c55-s 2465 656 


Where respondent failed to pay the balance of the agreed 
purchase price of one carload and one truckload of 
watermelons and failed to file an answer, held, re- 
spondent’s failure to file an answer constitutes an ad- 
mission of the facts alleged in the complaint, and his 
failure to pay the balance of the agreed purchase 
price is a violation of section 2 of the act for which 
reparation, with interest, should be awarded com- 
SURE gx conse a es ee nee aes re ee 2462 647 


44 Where seller of a carload of parsley requested and ob- 
tained buyer’s permission to use a different crate for 
the shipment than was ordinarily used, representing 
that the proposed crate was larger, a good crate for 
parsley, and the same crate for which another shipper 
of Texas parsley received premium prices, held, the 
use of a crate with inside dimensions of 6 by 18 by 22 
inches was in compliance with the terms of the agree- 
ment, and buyer’s refusal to pay the full purchase 
price was a violation of section 2 of the act for which 
complainant is entitled to an award of reparation for 

12 the balance of the purchase price__--_.------------ 2466 658 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 


FaiLurE To Pay BroKERAGE FEE : Page 
Where complainant, as broker, sold potatoes for re- 
spondent who paid complainant part of the agreed 
brokerage but failed to pay the balance due, held, that 
respondent’s failure to file an answer to the complaint 
constitutes an admission of the facts alleged therein, 
and respondent’s failure to pay the balance of the 
brokerage is a violation of section 2 of the act for 


which complainant is entitled to an award of repara- 
633 


FaILurE TO Pay Loss oN RESALE OF CoMMODITY 

Where complainant tendered delivery to respondent of 
one carload of cabbage meeting contract requirements 
specifying ‘‘18-20 heads per crate,’’ respondent re- 
fused to accept delivery, and a loss was incurred on 
complainant’s resale of the shipment, held, respon- 
dent’s rejection of the cabbage was in violation of 
section 2 of the act for which reparation, plus interest, 
should be awarded complainant 652 


FaiLurE To Pay PurcHAsE PRICE 

Where complainant alleged failure of respondent to pay 
the agreed purchase price for two carloads of water- 
melons sold to and accepted by respondent, and 
where respondent failed to file an answer, held, that 
respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and 
respondent’s failure to pay the agreed purchase price 
is in violation of section 2 of the act for which repara- 
tion, with interest, should be awarded complainant _-- 642 


Where complainant alleged failure of respondent to pay 
the agreed purchase price for 75 crates of honeydew 
melons sold and delivered to respondent, and where 
respondent failed to file an answer to the formal 
complaint, held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the 
complaint, and his failure to pay the agreed purchase 
price is in violation of section 2 of the act, for which 
complainant should be awarded reparation in the 
amount of the purchase price, with interest_-----_- 2363 650 

Where complainant alleged failure of respondent to pay 
the agreed purchase price for a carload of grapes sold 
and delivered to respondent, and where respondent 
failed to file an answer to the complaint, held, respond- 
ent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint and a waiver of 
oral hearing, and respondent’s failure to pay the agreed 
purchase price is in violation of section 2 of the act, 
for which complainant is entitled to an award of 
reparation in the amount of the purchase price, with 
interest 
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1ed PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 


Page § FaILureE To Pay PurcuasE Price—Continued 
Where it is alleged in the complaint that respondent 
failed to pay complainant the agreed purchase price 
of a truckload of oranges and grapefruit sold to re- 
spondent, and where respondent did not file an answer, 
held, respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint and 
a waiver of oral hearing, and respondent’s failure to 
; pay the purchase price is a violation of section 2 of 
633 the act, for which reparation should be awarded 
complainant 


UNLAWFUL REJECTION 
Where complainant sought to recover reparation for loss 
sustained by complainant on resale of three carloads 
of celery purchased by respondent under an f. 0. b. 
acceptance final contract, which shipments were re- 
jected by respondent, held, that under the acceptance 
final contract respondent had no right of rejection; 
652 by rejecting respondent waived any right to claim 
damages for complainant’s breach of the contract; 
and complainant is entitled to an award of reparation 
for the loss sustained by him on resale of the com- 


Where complainant seeks recovery of damages claimed 
to have resulted from respondent’s rejection of four 
carloads of tomatoes, and respondent contends that 
no contract of sale was entered into and that the 

= statute of frauds was not complied with, held, a con- 
342 q tract of sale was negotiated between the parties by a 
broker and the memorandum issued by the broker 
satisfied the requirements of the statute of frauds, 
and, since the tomatoes were in accordance with the 
contract, the rejection was without reasonable cause 
and reparation should be awarded complainant for 
the difference between the purchase price and the 
net proceeds received from resale of the tomatoes- - - 


VIOLATION OF ACT 


50 Failure to accept and pay loss incurred after rejection 

Failure to account and pay 2445 :602 
FaILuRE TO Pay— 

balance of purchase price---_-------------- 

2458:639; 2460:646; 2462:649; 2465:657; 2466: 659 

WO Tei ie ei een ‘ 

loss sustained on resale of commodity 

purchase price ___. 2453:630; 2454:632; 2459:643; 2463 
Rejection without reasonable cause_____.._._.....-------- 


WORDS AND PHRASES 
‘‘Approximately 18-20 heads |of cabbage] to crate’’_ _---- —— 


24 


5 


2 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATIVE LAW 
Scopr or Jupic1aL REviEw oF Mik OrpER IssvED BY SECRETARY 
In a suit to review an order of the Secretary of Agriculture 
sustaining the validity of Order No. 75 regulating the handling 
of milk in the Cleveland merketing area, held, not a trial de 
novo, since the review required by the act is limited to the 
record made in the administrative proceeding, and the Judicial 
Officer’s findings are conclusive unless contrary to law or 
unsupported by the evidence, 77 F. Supp. 612_..----.------ 
COURTS 
Jupic1AL REVIEW 
Scope of, of milk order issued by Secretary, 77 F. Supp. 612- - -- 
FINDINGS 


Conclusiveness of, made by administrative agency, 77 F. Supp. 612-- 
INTERROGATORIES 


FUNCTION OF 
The office of interrogatories and production of records under the 
Rules of Civil Procedure is to aid the parties and the court in 
the orderly disposition of litigation but not to supply informa- 
tion for the personal use of litigants, 77 F. Supp. 612__-____-- 
ORDER NO. 75 (CLEVELAND, OHIO) 
Scope of judicial review of milk order‘issued by Secretary, 77 F. 
RS ORES ine ees ne oe aa ne coweaarae nwa 
PRODUCTION OF RECORDS 
Function of, under Rules of Civil Procedure, 77 F. Supp. 612------- 
FEDERAL RULES OF CIVIL PROCEDURE 
Function of interrogatories under, 77 F. Supp. 612__-.--.---------- 
Production of records under, 77 F. Supp. 612. ----.--.-----.------ 


TRIAL DE NOVO 


Review of milk order required by the act not in the nature of, 77 F. 
RN PO eI as i nD ee la cca mal cas Oaks 
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APPENDIX A 


Reference to Cumulative Material of Agriculture Decisions 


(1942-1950) 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1948), 3 (1944), 4 (1945), 5 
(1946), 6 (1947), 7 (1948), and 8 (1949), respectively: 


Citations in Agriculture De- 
cisions: 
Statutes, orders, etc__--- 


Agriculture decisions___- 
Court decisions_____---~- 


Decisions overruled by Secre- 
tary of Agriculture_______-_ 
Citations in Court Decisions: 
Statutes, orders, ete__----- 


Appeals from Secretary’s deci- 
sions (actions for review by 
CO ican niinie cine 


Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
COE a sinc etiemnimmnamies 


Agriculture Decisions cited by 
courts and other authorities_ 


Commodities involved in PACA 
proceedings... 


Decisions and docket numbers 


arranged in consecutive 


Docket numbers and decisions 
arranged in consecutive 


Volume No. and Page 
1:811; 2: 796; 3: 1179; 4: 1011; 5: 937; 6: 1194; 
7:1248; 8: 1425 
1: 815; 2: 801; 3: 1185; 4: 1015; 5: 940; 6: 1199; 
7: 1250; 8: 1434 
1: 817; 2: 804; 3:1191; 4: 1021; 5: 945; 6: 1207; 
7: 1255; 8: 1439 


1; 819* 
2:799; 38:1182; 5:988; 6:1197; 7: 1248; 
8: 1431 


1: 820; 2: 806; 3: 1198; 4: 1024; 5: 948; 6: 1213; 
7: 1259; 8: 1445 


1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216; 
7: 1260; 8:1447 


1: 821; 2: 809; 3: 1195; 4: 1027; 5: 950; 6: 1218; 
7: 1262; 8: 1448 


1: 822; 2: 810; 3: 1196; 4: 1028; 5: 951; 6: 1219; 
7: 1264; 8: 1449 


1: 823 ; 2: 811; 3: 1200; 4: 1081; 5: 953; 6: 1221; 
7: 1266; 8: 1451 


1: 825; 2: 813; 3: 1203; 4: 1034; 5: 956; 6: 1225; 
7: 1270; 8: 1455 


*HISTORICAL Note.—The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 
435, decided June 8, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
promulgated. In re Albert Bree, 8 A. D. 255 (1944).—Ed. 
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Cumulative lists of decisions: 
Agriculture Decisions: 
Agriculture decisions 
reported 


1942 PACA decisions 
hitherto unre- 


1943 PACA decisions 
hitherto unre 


Agriculture decisions 
explained 

Agriculture decisions 
followed 

Court decisions fol- 
lowed in 

Court Decisions: 

Court decisions pub- 

lished 


Court and Agricul- 
ture decisions dis- 
tinguished in 

Court and Agricul- 
ture decisions ex- 
plained in 

Court and Agriculture 
decisions followed 


Cumulative Index-Digest and 
Subject--Index of decisions: 
Agriculture decisions____ 


Court decisions 
A study of the scope and na- 


ture of Agriculture Deci- 
sions—Statistical Index_ 


Volume No. and Page 


1: 829; 2: 815; 3: 1206; 4: 1037; 5: 959; 6: 1229; 
7: 1274; 8: 1459 


4:1043; 5: 965 


5: 965 

2: 803; 3: 1190; 4: 1020 (distinguished) 
2: 803; 3: 1190; 5: 944 

3:1190; 4: 1020 


2: 821; 3:1212; 5: iv—vi; 6: v-ix; 7: v—-xi; 8: 
x—xix 


7: 1254; 8: 1488 


5: 944; 6: 1206; 7: 1254 


6: 1206; 7: 1254; 8: 1438 


1: 836; 2: 822; 3: 1214; 4: 1045; 5: 967; 6: 1244; 
7: 1293; 8: 1483 

2:870; 8:1202; 5:1027; 6:18338; 7:13871; 
8: 1586 


1: 850; 2:882; 3:1318; 4:1119; 5:1042; 6: 
1347 ; 7: 1400; 8: 1614. 





APPENDIX B 
CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: Page 
Avon Dairy COMPANY ET AL. v. EISAMAN, 69 F. Supp. 500 (1946) 
Denial of application to postpone effective date of Order No. 75__ 6: 72 


Agriculture and Markets Law of N. Y. 

H. P. Hoop & Sons, Inc. v. Du Mono, 336 U. S. 525 (1949) Com- 
merce—Lack of power of State of New York to deny to interstate 
milk dealer additional facilities—Constitutional law—Constitu- 
tionality of regulation of production and distribution of milk— 
Public health and welfare—Lack of power of State to promote its 
economic advantage by burdening of interstate commerce—Lack of 
power of State to accord its consumers preferred right of pur- 
chase—Relationship between intrastate and interstate activities— 
Absence of congressional action—Lack of power of State to 
advance its commercial interests by curtailing movement of articles 
of commerce—Health and safety of people—Lack of power of State 
to regulate article of interstate commerce—Lack of power of State 
to suppress competition—Nature of economic system fostered by 
the commerce clause—Federal and State regulation of milk—Police 
power of State—Power of Congress to curtail shipments of milk 
in interstate commerce—Lack of power of State to impose restraint 
on interstate commerce—Agricultural Marketing Agreement Act of 
1937—Policy of Congress with reference to interstate flow of milk— 
State limitation on export of milk prohibited by Agricultural Mar- 
keting Agreement Act—Object of Federal program—Court de- 
cisions compared and distinguished 


Agricultural Marketing Agreement Act of 1937 
Bartey Farm Dalry Co. Er AL. v. ANDERSON, 157 F. 2d 87 (1946) 
Legality and constitutionality of classification provisions of Order 


BaILey Farm Darry Co. ET AL. v. JONES, 61 F. Supp. 209 (1945) Classi- 
fication of milk 

BALAzs ET AL, (Avon DArRY COMPANY ET AL.) UV. ANDERSON, SECRETARY 
OF AGRICULTURE, ET AL. (D. C., N. D. Ohio, E. D.), 77 F. Supp. 612 
(1948). Administrative law—Scope of judicial review of milk 
order issued by Secretary—Conclusiveness of findings made by 
Judicial Officer—Function of interrogatories and production of 
records—Federal Rules of Civil Procedure 9: 665 

Barron Coop. CREAMERY Ef AL. 0. WICKARD, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward_ 3: 692 


*Cumulative Index-Digest and Subject-Index of the court cases will be found in the 
December issue (No. 12) of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; 
6 A. D. 1333; 7 A. D. 1871; and 8 A. D. 1586.—Ed. 
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682 CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume : Page 

BEATRICE CREAMERY COMPANY ET AL. Vv. ANDERSON, 75 F. Supp. 363 
(1947) Validity of Order No. 68—Inapplicability of de minimis 
doctrine—De novo hearing—Assailed findings supported by evi- 
dence—Failure to spread parity upon record 

C. J. WEILAND AND Son Darry Products CoMPANY, INc. v. WICKARD, 
Secretary of Agriculture, 68 F. Supp. 93 (1946) Judicial review 
of Secretary’s order—Overpayments—Variation in total butterfat 


CHAPMAN Vv. UNITED STATES, 1389 F. 2d 327 (1948) Validity of 
producer-settlement fund provisions of act 

COSGROVE ET AL. v. WICKARD, 49 F. Supp. 232 (1943) Bona fide pro- 
ducer—Findings of Secretary 

CRULL v. WICKARD, 137 F. 2d 406 (1943) Findings of fact by Secretary 
as to petitioner’s status as handler sustained 

CRULL v. WicKARD, 40 F. Supp. 606 (1941) Scope of judicial review 
of Secretary’s action 

DaAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDERSON, —— 
F. Supp. — (1947) Order No. 27—Reclassification of milk— 
Interpretation of Article III Section 2 (7)—Meaning of term 
“delivery to a purchaser’—Permissibility of classification based on 
plant movement rather than ultimate utilization—Stipulation by 
subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts—Administrative proceeding—Inapplicability 
of strict rules of evidence—Effect of failure to establish substantial 
injustice—Statutes—Consideration of exception to II-A classi- 
fication 

DAIRYMEN’S LEAGUE COOPERATIVE Ass’N, INC. v. BRANNAN, SECRETARY 
OF AGRICULTURE, 173 F.. 2d 57 (1949) Classification of milk—Class 
II-A—Status of handler determined by location of approved 
plant—Element of III-D classification of milk—Inapplicability of 
III-D classification—‘Purchaser’—Inapplicability of term used 
in regulation—Construction of phrase “not a handler”—‘‘Handler,” 
meaning of phrase—Delivery of cream to handler—Divisions of 
corporations found not separate jural persons—Inapplicability 
of milk market administrator’s interpretation of regulation rela- 
tive to manufacturing plant as distinguished from distributing 
plant—Milk not subject to III-D classification—Courts—Review 
by court of erroneous stipulation—Complaint of action of Judicial 
Officer not considered by court—Judicial Officer’s refusal to accept 
stipulation as final, approved by court—Duty of court relative to 
existing rights and obligations—Repudiation of agreed interpre- 
tation of regulation approved by court—Administrative law— 
Usage in reliance on administrative interpretation—Estoppel— 
Choice of reasonable construction of regulation—Test of reason- 
able construction of regulation—Judicial review of validity of 
regulation—Reopening of proceeding—Wayward and vacillating 
administration of regulation affecting third parties—Characteri- 
zation by court of difficulties involved in administration of milk 
orders—‘Multifarious ramifications’—‘Supernatural powers”’— 
“Fantastic proliferation’—‘Verbal mazes” 

EuM SPRING FARM, INC. ET AL. Vv. UNITED STATES, 127 F. 2d 920 (1942) 
Co-operative associations—Handler, who is 





CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume: 
FAIRVIEW CREAMERY, INC. v. WICKARD, 42 F. Supp. 757 (1942) Cal- 
culating freight rates to determine allowances to creamery com- 


GRANDVIEW Darry, Inc. v. JONES, WAR Foop ADMINISTRATOR, et al., 
61 F. Supp. 460 (1945) Administrative law—Judicial review— 
Market service payments—Inapplicability of doctrine of res judi- 
cata to decisions of administrative officers and boards 

GRANDVIEW Dairy, INC. v. JONES, WAR Foop Apm’R, et al., 157 F. 2d 5 
(1947) Disallowance of market service payments upheld—Conclu- 
sion—Findings—Substantial evidence 

GREEN VALLEY CREAMERY, INC. v. UNITED States, et al., 108 F. 2d 342 
(1939) Validity of Order No. 4—Construction of administrative 


GupGEL, Boyp v. L. S. Iverson, Deputy MARKET ADMINISTRATOR OF 
THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. S. GOVERN- 
MENT (D. C. U. S. W. D. Kentucky at Louisville, 1949). 87 F. 
Supp. 834. Dismissal—Action to enjoin milk market administra- 
tor from pooling milk—Lack of jurisdiction of court to entertain 
handler’s complaint—Exhaustion of administrative remedy under 
section 8c (15) of act—Failure to join Secretary of Agriculture as 
necessary and indispensable party—Effect of failure to prove alle- 
gation in complaint—Injunction—Suit to enjoin subordinate of 
Secretary not maintainable—Justiciable right—Effect of com- 
mingling of producer’s milk with that of handler—Estoppel—Mar- 
ket administrator’s action not binding upon Secretary—Court 
decisions distinguished 

H. P. Hoop & Sons v. UNITED States, 307 U. S. 588, 83 L. ed. 1478 
(1939) Amendment of milk order—Finding as to base period—Use 
of postwar period—Unavailability of statistics for prewar period— 
Validity of referendum—Right to vote—Vvte by cooperatives— 
Equalization fund—Reinstatement of amended milk order—Find- 
ing as to effectuation of policy of act—Constitutional law—Due 
process of law—Validity of equalization provisions of order 

HocaNssurG MILK CoMPANY, INo. v. JONES, WAR Foop ApMINISTRA- 
Tor, — F. Supp. — (1946) Order No. 27—Reclassification of milk— 
Burden of proof as to invalidity of market administrator’s action— 
Administrative law—Evidence—Weight of evidence—Limited au- 
thority of court to review Secretary’s action—Effect of failure to 
protest undue delay in making reclassification 

La VERNE Co-op Citrus Ass’N et al. v UNITED States, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy 

M. H. RENKEN Datry Co. v. WicKARD, 45 F. Supp 332 (1942) Order 
No. 27—Market service payments 

M. H. RENKEN Darry Co. v WICKARD, 47 F. Supp. 212 (1942) Order 
No. 27—Use classification 

NEw ENGLAND Dairies, INC. v. WICKARD, 51 F. Supp. 444 (19843) Order 
No. 4—Cooperative, when not a handler 

New York STaTeE GUERNSEY BREEDER’S Co-op v. WICKARD, 141 F. 2d 
805 (1944) Limited character of judicial review of legality of 
milk order 





684 CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume: 

O«gpEN Datry Co. v. WICKARD, SECRETARY OF AGRICULTURE, et al., 157 
F. 2d 445 (1946) Judicial review of War Food Administrator’s 
order—Order sustained and affirmed____---____--__----__------ 6: 

ParKER Vv. UNITED STATES, 153 F. 2d 66 (1946) Civil contempt—When 
contemnor released by discharge in bankruptcy 

PARKER v. UNITED StaTEs e¢ al., 126 F. 2d 370 (1942) Corporations— 
Injunction—Contempt 

ParRKER UV. UNITED STATES et al., 129 F. 2d 374 (1942) Corporations— 
Contempt—Discretion of court 

ParKER Vv. UNITED StaTEs et al., 185 F. 2d 54 (1943) Corporations— 
Contempt—Compensatory fine 

QUEENSBORO FARM Propucts, INC. v. WICKARD, 47 F. Supp. 206 (1942) 
Order No. 27—Use classification 

QUEENSBORO FARM Propucts, INC. v. WICKARD, 137 F. 2d 969 (1943) 
Order No. 27—Use classification 

SAUQUOIT VALLEY FARMERS COOPERATIVE, INC. v. WICKARD, 45 F. Supp. 
104 (1942) Strict compliance with prescribed temperature 

SHAWANGUNK Co-op. Darriss, INc. v. Jones, 59 F. Supp. 848 (1945) 
Accounting by handler for milk received from producers 

SHAWANGUNK Co-op. Datries, INc. v. JoNes, et al., 153 F. 2d 700 
(1946) Accounting by handler for milk received from producers__ 

SHAWSHEEN Darry, Inc., 47 F. Supp. 494 (1942) Claims against milk 
handler provable in bankruptcy 

SpraGue Dairy Company et al. v. ANDERSON, — F. Supp. — (1946) 
Validity of Order No. 69—Promulgation hearing record—Substan- 
tial evidence—Inclusion of contested county and townships in 
marketing area 

Stark et al. v. BRANNAN, SECRETARY OF AGRICULTURE, 82 F. Supp. 
614 (1949) Order No. 4—Invalidity of cooperative payment pro- 
visions—Stay order—Producers’ right to maintain class action 
to restrain Secretary :gainst diversion of funds from producers’ 
pool—Action—Right to sue where encroachment is slight—Right 
to sue where expense of litigation is borne by another party— 
Power of court to set aside action of Secretary—Board powers of 
Secretary not unlimited and his wide discretion not untram- 
meled—Lack of power of administrative agency to take property 
of one person for benefit of another—Words and phrases—Con- 
struction and meaning of word “Incidental”—Application of mean- 
ing of word “Incidental” relative to term “not inconsistent”— 
Administrative construction of statutes—Legislative history of 
provision of act relative to deductions for payments to cooperative 
associations 

SrTark et al. v. WIcKARD, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary’s order_________________ 

Stark et al. v. WIcKARD, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary’s order_____----___-_-____-___ 

TITUSVILLE Datry Products Co. v. ANDERSON, SECRETARY OF AGRI- 
CULTURE, 77 F. Supp. 232 (1945) Order No. 27—Evidence—Termi- 
nation of status as handler 





CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume : 

TITUSVILLE Darry Propucts Co v. BRANNAN, SECRETARY OF AGRICUL- 
TURE, 176 F. 2d 332 (1949) Certiorari denied, 338 U. S. 905. Order 
No. 27 not regulation of arbitrary nature—Status as handler under 
Order No. 27—Regulation of shipments current in or affecting 
interstate commerce under Order No. 27—Status as handler subject 
to approval by Department of Health under Oder No. 27—Judicial 
Officer’s decision holding status of petitioner as handler, affirmed__ 8: 

UNITED STATES v. ADLER’S CREAMERY, INC., 107 F. 2d 987 (1939) Han- 
dler, who is 3: 

UNITED STATES v. ADLER’S CREAMERY, INC., 110 F. 2d 482 (1940) In- 
junction—Collection or payment of money 

UNITED STATES v. BURLINGTON SANITARY MILK Company, INc., (D. C. 
E. D. Wisconsin, 1944) Exhaustion of administrative remedy_--- 3: 

UNITED STATES v. ELM SPRING FARM, INC, ET AL., 38 F. 2d 508 (1942) 
Cooperative associations—Handler, who is 

UNITED STATES v. GREEN VALLEY CREAMERY, INc., 59 F. Supp. 153 
(1945) Civil contempt—Effect of discharge in bankruptcy upon 
collection of compensatory fine 6: 

UnITep States v. H. P. Hoop & Sons, INc. ET AL., 26 F. Supp. 672 
(1939) Validity of Order No. 4—Constitutionality of Agricultural 
Marketing Agreement Act of 1937—Stare Decisis—Constitutional 
law—Delegation of legislative power—Due process of law—Find- 
ing as to base period—Country plant—Equalization fund—lInter- 
state commerce 

UNITED StTaTEs v. HoGANSBuRG MILK CoMPANY, INC., 57 F. Supp. 297 
(1944) Administrative law—Effect of failure to exhaust adminis- 
trative remedies—Market administrator’s determination as to 
amounts due from handler to producers’ settlement fund 

UNITED STATES v. LEVINE, 129 F. 2d 745 (1942) Conviction of employee 
of market administrator of accepting bribe 

UNITED States v. Martin (U. S. C. D. Mass., 1948), Civil con- 
tempt proceedings—Effect of amendment of Secretary’s order 
subsequent to injunction judgment 

UNITED STATES v. RIDGELAND CREAMERY Co., 47 F. Supp 145 (1942) 
Exhaustion of administrative remedy 

UNITED StTaTes v. Rock Royant CO-OPERATIVE, INC., ET AL., 307 U. S. 
533, 59 S. Ct. 993, 83 L. ed. 1446 (1939) Constitutionality of act— 
Validity of Order No. 27 

UNITED STATES v. RUZICKA ET AL., 152 F. 2d 167 (1945) Exhaustion 
of administrative remedy—Judicial review eee 

UNITED STATES v. RUZICKA ET AL., 329 U. S. 287 (1946) Distribution of 
enforcing authority between courts and Secretary of Agriculture_ 

UNITED States v. THE TELLING-BELLE VERNON CO., A CORPORATION, 
ET AL., (U.S. D. C. N. D. Ohio, E. D., 1948) Preliminary mandatory 
injunction—Compliance with milk order while its validity ques- 
I sic ccs issntera en teskisinseceah ict maaan anaes nihen aan al amanba a 

UNITED STATES v, TITUSVILLE Datry PRopucts Co., 63 F. Supp. 104 
(1945) Mandatory injunction—Stay of administrative proceeding. 5:8 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: 

UNITED STATES Vv. TURNER Datry Co., 162 F. 2d 425 (1947) Court en- 
joining compliance with and restraining violation of milk market- 
ing order—Right of government to mandatory injunction to com- 
pel payment of amounts due under milk marketing order—Inter- 
locutory order—Final decision 

UNITED STATES v. TURNER Datry CoMPANY, 166 F. 2d 1 (Feb. 18, 1948) 
Modification of judgment of lower court by appellate court—Filing 
of reports—Payment of sums due market administrator—WDx- 
haustion of administrative remedy—Finding of ascertainment and 
determination of parity price—Handler’s right to question con- 
stitutionality of legislation of administrative order—Power of 
court to determine validity of administrative order 
Modification of its original opinion by Circuit Court of Appeals— 
Enforcement action—Right to stay of judgment—Exhaustion of 
administrative remedy 

UNITED STATES v. WESTERN FRUIT GROWERS, INC., ET AL., 34 F. Supp. 
794 (1940) Power of Federal court to protect its jurisdiction____ 3: 

UNITED StTaTEs v. Woop ET AL., 61 F. Supp. 175 (1945) Administrative 
law—Exhaustion of administrative remedy—Action to enforce 
compliance with courts 

UNITED STATES v. WRIGHTWOOD Darry CoMPANY, 315 U. S. 110, 62 S. 
Ct. 523, 86 L. ed. 726 (1942) Effect of intrastate commerce competi- 
tion upon regulation of interstate commerce 

UNITED STATES v. WRIGHTWOOD Dairy COMPANY, 127 F. 2d 907 (1942) 
Powers of Secretary under act 

Voar’s Darrigs, INC. v. WICKARD, 45 F. Supp. 94 (1942) Producer, who 
is—Judicial review of administrative definition 

WADDINGTON MILK Co., INC. v. WicKkarp, 140 F. 2d 97 (1944) Order 
No. 27—Use classification 

Wawa Dartry Fars, INC. v. WIcKArRD, 56 F. Supp. 67 (1944) Judicial 
review of Secretary’s ruling—No trial de novo 

Wawa Darry Farms, INC. v. WicKArRD, 149 F. 2d 860 (1945) Validity 
of milk-receiving station differential 

WESTERN FRUIT GROWERS, INC., ET AL. Vv. UNITED STATES, 124 F. 2d 
881 (1941) Power of Federal courts to enjoin prosecution of State 
court action 

WETMILLER Darry & FARM Propucts Co., INO. v. WICKARD, SECRETARY 
OF AGRICULTURE, 60 F. Supp. 622 (1944) Classification of milk in 
accordance with its utilization at second plant 

WETMILLER Datry & Farm Propucts Co., INc. v. WicKArD, 149 F. 2d 
830 (1945) Reclassification of milk by Secretary—Effect of market 
administrator’s acquiescence in III-A classification 

WHITING MILK COMPANY v. CHARLES F. BRANNAN, SECRETARY OF 
AGRICULTURE OF THE UNITED STATES (D. C. U. 8S. D. Mass., 1949), 
Ruling of Judicial Officer relative to butter provision of Order No. 
4 sustained by district court—Interpretation of butter provision of 
Order No. 4—Consideration of rationality of price schedule—Re- 
sort to administrative history—Policy of butter provision of Order 
No. 4—Interpretation of reporting and payment provisions of 
Order No. 4 not inconsistent—Permissibility of segregation of 
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churned butter under Order No. 4—Claim of estoppel not well 
founded—Type of retroactive ruling relative to Order No. 4 inevi- 

Calls tis Jaioia) EOCONR..... cnet See ees 8:1310 


Commodity Exchange Act 
BOARD OF TRADE OF KANSAS CirTy, Mo., ET AL. v. MILLIGAN, U. S. ATTy., 

ET AL., 16 F. Supp. 859 (1936) Constitutionality of Commodity Ex- 
change Act—Interstate commerce—Adoption of necessary and con- 
venient means by Congress to exercise its powers—Due process 
CORGBO > on os io eae Soa wee eg ae 8:97 

BOARD OF TRADE OF KANSAS City, MoO., Et AL. v. MILLIGAN, U. S. ATry., 
; ET AL., 90 F. 2d 855 (1937) Constitutionality of Commodity Ex- 
E change Act—Purpose of act—Evidence—Presumption of constitu- 
tionality of statutes—Presumption as to performance of duty by 
public officials—Interstate commerce—Freedom of contract—In- 
NO co et Seta een eae 8:102 
BoArD OF TRADE OF THE CITY OF CHICAGO ET AL., v. OLSEN, 262 U. S. 1, 
43 S. Ct. 470, 67 L. ed. 839 (1923) Constitutionality of act___-_--- 2: 422 
IRVING WEIS AND COMPANY ET AL. v. CHARLES IF’. BRANNAN, SECRETARY 
OF AGRICULTURE, 171 F. 2d 232 (1948) Suspension of registration 
and trading privileges of futures commission merchant and floor 
broker—Requirements of act relating to written records—Conceal- 
ment and evasion of provisions of act relating to written records— 
Duty of Government inspectors—Administrative law—Review of 
act by appellate court as to appropriate punishment—Limitation of 
judicial review of remedies or penalties—Effect of violation of act 
by porther upon parineralip. 20-25. .3 2 cee 7: 1236 
Moore v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL, ¥. 

SOARD OF TRADE OF CITY OF CHICAGO ET AL., 90 F. 2d 735 (19387) Con- 
stitutionality of Commodity Exchange Act—Interstate commerce— 
Congressional findings—Purpose of act—Prohibition of wild forms 
of speculation—Duty of Circuit Court of Appeals relative to Su- 
preme Court decisions in determining constitutionality of statute__ 8:88 

NELSON v. SECRETARY OF AGRICULTURE, 133 F. 2d 453 (1943) Suspen- 
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NICHOLS & Co. v. SECRETARY OF AGRICULTURE, 131 F’. 2d 651 (1942) Act- 

ing on other side of customers’ trades__--__---_-----_-__-----. 3: 552 
Nicuorts & Co. ET AL. v. SECRETARY OF AGRICULTURE, 136 F. 2d 503 
3455 (1043) O@eetting, what constitutes... in eins 3: 1032 


Federal Seed Act 
E. K. Harpison Seep Co. v. JONES, 149 F. 2d 252 (1945) Cease and 
(30 Godiat teoetin— Wales: Tale i eset enen 5: 227 
UNITED STATES Vv. DUNN, 55 F. Supp. 535 (1944) False seed advertise- 
NI inc ccscceneeccrcce cai ties wt css ac oe a aap oalonaeaea aah ie 3: 937 


137 


Grain Futures Act 
BARTLETT FRAZIER Co. v. HYDE ET AL., 56 F. 2d 245 (1932) Validity of 
provisions of Grain Futures Act relative to reports and inspection 
of records—Dismissal of bill in equity for want of equity__._--__- 8:112 





688 CUMULATIVE LIST OF COURT DECISIONS 


Grain Futures Act—Continued Volume: Page 
BARTLETT FRAZIER Co. ET AL. Vv. HYDE, SECRETARY OF AGRICULTURE, 
ET AL., 65 F. 2d 350 (1933) Constitutionality of Grain Futures Act— 
Searches and seizures—Due process 8:116 


Packers and Stockyards Act, 1921 

MIDWEST F'ARMERS, INC. v. UNITED STATES ET AL.; CROSBY ET AL., Vv. 
SAME; BARTON v. SAME, 64 Supp. 91 (1945) Suspension of registra- 
tion—Unfair, unjustly discriminatory or deceptive practices 

MIROTZNIK ET AL. v. UNITED STATES ET AL., 64 Supp. 635 (1946) Unau- 
thorized revocation of license—Denial of application for license of 
unlicensed partner 5 

MORGAN ET AL. v. UNITED STATES ET AL., 298 U. S. 468, 56 S. Ct. 906, 80 
L. ed. 1288 (1936) Fair hearing—Rate proceeding. 

MORGAN ET AL. V. UNITED STATES ET AL., 304 U. S. 1, 58 S. Ct. 773, 82 
L. ed. 1129 (1938) Fair hearing—Rate proceeding 

NOSTRAND PoULTRY MARKET, INC. v. UNITED STATES ET AL., 59 F. Supp. 
245 (1945) Denial of application for license—Constitutionality of 


Stoux City Stock YArps CoMPANY v. UNITED States, 49 F. Supp. 801 
(1948) Cease and desist from refusing to render stockyird serv- 
ait ae a er et epee cee 

Sr. JosepH Stock YARDS CoMPANY v. UNITED STATES, 11 F. Supp. 322 
(1935) Validity of stockyards rate order_- , 

St. JoseEpH Stock YARDS CoMPANY v. UNITED STATES, 298 U. S. 38, 56 
S. Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards rate order_ 

STAFFORD ET AL. Vv. WALLACE, 258 U. S. 495, 52 S. Ct. 397, 66 L. ed. 735 
(1922) Constitutionality of act 

UNITED STATES ET AL. v. MORGAN ET AL., 307 U. S. 183, 59 S. Ct. 795, 83 
L. ed. 1211 (1939) Retention of funds pending determination of rate 


UNITED STATES ET AL. v. MORGAN ET AL., 313 U.S. 409, 61 S. Ct. 999, 85 
L. ed. 1429 (1941) Validity of rate order—Criticism of Supreme 
Court decision 

Perishable Agricultural Commodities Act, 1930 

A. J. Conroy, INc. v. WEYL-ZUCKERMAN & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Pamphlet published by De- 
partment—Passage of title—Title and risk passed to buyer, when— 
F. o. b. shipping point—Normal deterioration loss—Applicability 
of law of sales to act—Findings of Secretary accepted by court_-_ 

ABE RAFELSON Co., INC., APPELLANT v. R. G. TUGWELL, AS ACTING SEC- 
RETARY OF AGRICULTURE, APPELLEE, 79 F. 2d 653. Injunction—Power 
of court to enjoin Secretary from threatened action to revoke li- 
cense and impose fines and penalties—Exhaustion of remedy—Con- 
sideration of constitutionality of act 

ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET (U.S. 
D.C., M. D. Pa.), 9 F. R. D. 248 (1949) Personal service of notice of 
appeal not required—Nonresident adverse party—Service by regis- 
tered mail—Proceedings under Perishable Agricultural Commod- 
ities Act, 1930 excepted from Federal Rules of Civil Procedure— 
Commencement of proceedings 
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ALEXANDER MARKETING COMPANY v. HARRISBURG DAaILy MARKET (U.S. 
D. C., M. D. Pa.), 87 F. Supp. 124 (1949) De novo proceeding— 
Effect of evidence failing to overcome prima facie case—Dam- 
ages—Resale of commodity—Costs—Reasonable attorney's fee____ 

AMERICAN FRUIT GROWERS, INC. v. LEWIS D. GOLDSTEIN FRUIT AND 
PRODUCE CoRPORATION, 78 F. Supp. 309 (1948) Want of jurisdiction 
of district court—Failure to file appeal from Judicial Officer’s deci- 
sion within period required by act 

Bacon BRoTHERS UV. CAD HEATON FruIT CompANy, — F. Supp. — (Dee. 
19, 1946) Constitutionality of act—Jurisdiction of Secretary—Di- 
versity of citizenship—Jurisdiction of district court—Appeal from 
decision of Secretary 

Bacon BrorHers v. Cap HEATON Fruit Company, — F. Supp. — (June 
30, 1947) Interest allowed on contract—Amount of attorney’s fee 
aliowed conusel for aipeliees...:-- oo ese geale 

I.ARKER-MILLER DISTRIBUTING Co. v. BERMAN, 8 F. Supp. 60 (19384) Sec- 
retary’s order sustained by court—Assumption by court of juris- 
diction of Secretary—Effect of prima facie case made out by find- 
ings and order of Secretary—Proper manner of avoiding effect of 
finding of Secretary—Inapplicability of statute of frauds to trans- 
action involving purchasing agent of buyer—Damages—Perform- 
ance of duty by buyer in minimizing loss—Right of rediversion 
where buyer failed to acquire title to commodity 

BELL ET AL, Vv. MAIN, 49 F. Supp. 689 (1943) Transaction constituting 
sale, and not consignment 

CALIFORNIA FrRuIT EXCHANGE v. Morris HENRY AND ANTHONY SPRA- 
CALE, PARTNERS, T/A SPRACALE FRUIT COMPANY. (D.C. U.S. W. D. 
Pa., 1950.) Interpretation of contracts—Prima facie case made 
out by findings of Secretary—-When uncontradictory testimony 
raises a question of fact—Buyer assuming risk of normal deteriora- 
tion losses arising in transit—Proof of existence of custom and 
usage—Burden of proof as to existence of custom and usage— 
Measure of damages based on resale of commodity—When irregu- 
larities in conduct of juror or counsel authorize new trial—Jurors 
not concluded by sealed verdict 

Ernest BE. Fapier Co. v Hesser, 166 F. 2d 904 (1948) Rejection of 
commodity—Assent of seller to rescission—Implied warranty of 
merchantability—Implied warranty of suitable shipping condi- 
tion—Appeal— Defenses open on appeal from Secretary’s repara- 
tion order—Relationship of act to law of sales—Passage of title— 
Lack of right of rescission, when 

HoFFMAN BANANA COMPANY VU. SCHULTZ BROKERAGE Co., a partnership 
— F. Supp. — (1947) Attorney’s fee—Allowances as part of cost 
of case—Interest 

JOSEPH DENUNZIO FRUIT CoMPANY Vv. CRAIN, D. B. A. ASSOCIATED FRUIT 
DISTRIBUTORS OF CALIFORNIA AND THE RED LION PACKING COMPANY, 
79 F. Supp. 117 (1948) Trial de novo—Evidence aliunde or de hors 
the record—Contracts—Offer and acceptance—Meaning of term 
“booked”—Anticipatory breach—Buyer’s remedy—Statutes—Con- 
struction and interpretation—Punctuation as aid in—Illegality of 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
contracts—‘Signature,” what is—Statute of frauds, how satis- 
fied—Teletype messages—Principal and agent—Principal! partially 
disclosed—Damages—Emergency Price Control Act—Courts— 
Question of election to hold party liable—Application of national 
law to federal questions—Administrative law—Findings of fact 
and reparation order as prima facie evidence 

JOSEPH MARTINELLI & Co., INC. v. L. GILLARDE Co., 73 F. Supp. 293 
(1947) Lawful rejection of commodity sold on basis of rolling ac- 
ceptance final because of inherent defect—Cladosporium rot—Pass- 
age of title—Risks of normal deterioration and damage in transit__ 7: 359 

JOSEPH MARTINELLI & Co., INC. v. StMon SreGeL Company (U.S. C. A. 
1st Cir.), 176 F. 24 98 (1949) Right of buyer on an f. o. b. acceptance 
final basis to reject commodity because of fraud—Right of buyer on 
an f. o. b. acceptance final basis to avoid contract induced by 
fraud—Effect of discovery of fraud after breach of contract—Fraud 
as a defense after its discovery—Contract induced by fraud void- 
able—Election of remedy by party defrauded—Right to recover 
damages for fraud by party breaching contract—Court decisions 
distinguished 

KrevucGer v. ACME Fruit Company, 75 F. 2d 67 (1935) Constitution- 
ality of act 

L. GILLARDE COMPANY Vv. JOSEPH MARTINELLI & Co., INc., 168 F. 2d 276 
(1948) * “Rolling acceptance final’ sale—Unlawful rejection— 
Waiver of right to claim damages by unlawful rejection of ship- 
ment—Relationship of contract terms: “rolling acceptance,” “roll- 
ing acceptance final’ and “f. o. b. acceptance final”—Buyer’s 
remedy under contract term of “rolling acceptance final’—Sub- 
stantial and practical compliance with bond requirements of act__ 

L. GILLARDE COMPANY V. JOSEPH MARTINELLI & Co., INCc., 169 F. 2d 60 
(1948) * Unlawful rejection—Waiver of right to claim damages 
for breach of contract—Prior judgment amended—Statutes—De- 
partmental interpretation of regulation 

L. YuKon & SONS PRODUCE COMPANY v. FINERMAN AND SCHOENBURG 
(D. Cc. U. 8S. 8S. D. California C. D. 1948) Failure to repay 
purchase price—Lack of suitable shipping condition—Lawful 
rejection 

LociIn CoRPORATION v. S. Borner & Sons, 74 F. Supp. 133 (1947) 
Sufficiency of bond—Motion to dismiss appeal—Motion to strike 


MILE END Fruit ExcHancg, INc. v. O. S. HuRLEY, b. B. A. O. S. HURLEY 
Propuce Co. (U. S. D. C. N. D. Texas, 1945) Judgment upon 
verdict of jury—Bond in double amount of reparation award— 
ORT Ot a eerie enemas ape ee 

Pasco County PeacH Ass’N v. J. F. SOLLEY & Co., INC., 146 F. 2d 880 
(1945) Principal and agent—Agent’s authority to receive ad- 
vances—Authority of agent not established by broad language 
letter—Agent’s authority to receive payment not implied from his 
authority to sell—Presumption of authority of agent to receive 


*Certiorari denied by the Supreme Court on December 6, 1948, 335 U. S. 885.—Ed. 
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payment affected by his restricted authority—Assumption of risk 
of lack of agent’s authority—Lack of right of agent to use agency 
for his benefit—Customs and usages—Seller not bound by custom 
lacking force of law—Effect of specific notice limiting scope of 
agent’s authority upon business custom__--_---------_-_-------~- 
SAWYER ET AL., V. PASKOEF ET AL. ; Same v. Peisakoff et al., 74 F. Supp. 
24 (1947) Sufficiency of evidence, relating to performance of con- 
tract, for jury—Denial of motions for new trial___.___-__---_--_- 
SMITH v. WHITE ET AL., 48 F. Supp. (1942) Authority of Secretary 
to promulgate procedural rules—Evidence—Secretary’s action 
presumed in accordance with procedural rule—Reconsideration of 
reparation order—Findings of Secretary—Prima facie evidence— 
Allowance of claim after reconsideration—-Effect of record failing 
to disclose rules of practice relative to reconsideration of repara- 
tion order—Courts—Consideration by court of supporting testi- 
mony not within record before Secretary—Function of court 
relative to reparation proceeding—Effect of failure to establish 
seller’s notice of resale contracts—Practice and pleading— 
Amended complaint—Damages—Seller’s inability to meet issue 
relative to market price of produce justified—Federal Rules of 
Civil Procedure—Amended proceedings to conform to proof—Con- 
tract of purchase and sale—Damages for nonperformance_-_-_--- 
Tur LeRoy Dyat Company, INc. v. ALLEN, — F. Supp. — (1946) 
Breach of contract justifying rejection by buyer (reversed by 
©: ©. Bi: QB retin casein seamen 
Tue LERoy Dyat Company, INC. v. ALLEN, 161 F. 2d 152 (1947) Im- 
material breach of contract by seller not justifying rejection by 
buyer—Meaning of term f. o. b. acceptance final__-__-__-----_-_- 
UNITED STATEs v. SotoMON, 3 F. R. D. 411 (1944) Action to enjoin 
dealer from operating without a license—Penalties—Jurisdiction— 
Interstate commerce—Fresh vegetables—Inapplicability of Fed- 
eral Rules of Civil Procedure in civil suits of quasi-criminal na- 
ture—Mistrial—Effect of cross-examination erroneously allowed 
OS CON ein een eeeende bean eee 
W. H. Latter & Co., Inc. v. C. E. Jackson Co., 75 F. Supp. 827 (1948) 
Dismissal of motion to dismiss appeal for want of jurisdiction— 
Motion for leave to amend answer granted—Denial of motion for 
SUGOOE Ck TERE IN oo i ee ei etch eanimereeeaie 
WESTERN FRUIT GROWERS, INC. v. BEILMAN Propuce Co., INc., 75 F. 
Supp. 334 (1948) Unlawful rejection—Damages—Costs—aAttor- 





Sugar Act of 1948 


CENTRAL Roig REFINING Co. ET AL. Vv. SECRETARY OF AGRICULTURE 
(Porto RicAN AMERICAN SuGAR REFINERY, INC., ET AL., INTER- 
VENORS), 171 F. 2d 1016. (1948) Validity of Order No. 18—Ad- 
ministrative law—Judicial review of administrative action— 
Constitutionality of provisions of act-_....--.--_--.-.._---____- 

SECRETARY OF AGRICULTURE, PETITIONER Vv. CENTRAL RoIa REFINING 
CoMPANY, WESTERN SuGAR REFINING COMPANY, ET AL. (NO. 27.) 
Porto Rican American Sugar Refinery, Inc., Petitioner v. Central 
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Sugar Act of 1948—Continued Volume: Page — 
Roig Refining Company and Western Sugar Refining Company. 
(No. 30.) Government of Puerto Rico, Petitioner v. Secretary of 
Agriculture, Porto Rican American Sugar Refinery, Inc., e¢ al. 
(No. 32.) 94 Adv. Op. (L. ed.) 297 (February 6, 1950.) Validity 
of Order No. 18—Proper measure as to “past marketing” and 
“ability to market”—Administrative law—Scope of judicial review 
of administrative action—Scope of commerce clause—New prob- 
lems—Order No. 18—Commerce—Geographic uniformity of regu- 
lation—National policy—Due process—Commerce clause— 
Discrimination—Sugar Act of 1948—Refined sugar quotas—Con- 
stitutional law—Courts—Scope of review of validity of acts of 
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